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Petitiux;. iiciirion ibr a Noaimmigrant Worker Pursuant to Secriorl IOI(a)(iS)(L) of the Irninigratiun h i d  

Mationaiity Act, 8 Ij.S.C. liOl(a)(lS)(L) 

INSTRUC'8'tONS: 
'i'his is the decision in your case. Ail documents have beeri returned to h e  oi'fice which originally dccidcd your case. 
Any firtlrcr inqu ig  musr be made in &at ofiice 

If you bolicve the law was i~~appropriatcIy appiied or h e  analysis used in reaching Pie decision was incclnsisicnr with 
rhc inforlnaiion provided or with prcccdmi decisions: you may file a motion to reconsider. Such a motion must staee 
tho reasons fon rdcorlsidcration and be supported by any pertinent precedent decisions. Any motiorr to reconsider mrisx 
be filed within 30 days of the dccision that tile motion seeks to reconsider, as required under 8 C.F.R. 103.5(a)(I)/i). 

Ef you have new ar  additional information which you wish to have considered: you may file a motion to reopen. Such 
a motion must slate the new fsczs CO. proved at the reopened pbocecdithg and bc supported by affidavits or othcr 
docrarnenrary evidence. Any motion to reopen must bc fiied within 30 days of the decision that thc motion seeks 10 

reopen, except &at failure lo file before this period cxpires may be excused irr the discretion of the Scrvice where ir is 
dernonsrrarcd h a t  the delay was reasonable and beyond h e  control ni' the applicani or petitioner. @. 

Any motion must be filed %irh h e  ofiyce which originally dccidcd your case along with a tec of $1 10 as required 
under 8 C'.I,.R. 103.7. 

FOR TEE ASSOC'IAI'k (T'OMMTSSIONER. 
K:XAMINATtONS 

v 
Adrninistradvc Appeals Office 



DISCUBSGQM: The nonizmigrant visa petition w a s  denied by the 
Directcr, Texas Service Center. The matter i s  now before the 
Associate Comnisslo~er o r  Examixations on appeal. The appeal will 
be dismissed. 

The petizioner, a2 international freight forwardicg ccnpany, seeks 
authcrization to expl~y Ehe beneficiary tenporarily in the Ucited 
States as its area manages. The dlrecsor determined that the 
p e t i ~ i o r a e r  had noteestablished that the be~eflciary would be 

c - 
emzloyed in the Uni~ed States in a primarily managerial or 
executive capacity. 

0 ap~ea.1,  tix petitioner argaes Ehac the beneficiary will be 
enployed in a prinarily managerial or executive capacity. 

On appeal, counsel states that tialthoxgk the U.S. business has been 
[sic] incorporated in 1995, iz has never been i? full operation. 
Fror. 1996 through Febr72ary 2000, the U.S. business does [ s i c ]  not 
have any enpioyee [sl . From 2.995 thro;~lgh April, 2061, Eke  same month 
the petition was filed, t he  E . 5 .  business dces [sic] not have its 
own office." 

To establish L-1 eligibiiity under  section 101 (a) (15) (5) of the 
Ia~.igrati.o~-i_ a ~ d  Kzitiionality Act (the Act), 8 U.S.C. l l O L ( a )  (15) (L), 
the petizioner must demonstrate that the beneficiary, within three 
years precedixg the beneficiary's application for admission i n t o  
the Cnited States, has been exployed &road in a qualifying 
 ana age rial or executive capacity, or in a capacity involving 
specialized k~owledige ,  fcr one continuous year by a q~alifying 
organizatioc and seeks tc e n t e r  the United States te~~porarily in 
order Cc continlie to render his or her services to the same 
em2loyer or a subsidiary or affiliate thereof in a capacity that is 
managerial, execukive, or involves specialized knowledge. 

8 C.F,R, 214.2(1) ( 3 )  states that an individual petition filed or! 
Form 1-129 shall be accompanied by: 

(i) Evidence that, the petitioner as,d the organizatior, 
which e~ployed cr wili errLplcy the alien are qualifying 
organizatio~s as defined in paragraph (I) (1) (ii) ( G )  of 
this section, 

(li) Evidence t h a t  the alien will be e~ployed i n  an 
exectl-live, managerial, or specia?izedknowledge ca-pacity, 
including a detailed description of t he  services to be 
p e r f o r ~ e d .  

Tke U.S. petitioner stztes that it was established in 2995 and that 
it is ar, affiliate of Car90 Freight Services, L t c i . ,  located i~ 
Sanpoko~g , Hong Kon~. The pet it ioner declares two (2) exployees 
and e gzoss annual income cf approximately $246,767 (1399). I t  
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seeks LO e ~ . p i o y  the beneficiary for three years  at an arnual salary 
of $36,009. 

At issue i n  t h i s  prcceeding i s  whether the beneficiary  ill be 
err.gioyed in a psinarily managerial or executive capacizy. 

Section 101 (a) 1 4 4 )  (A) of the Act, 8 U.S.C. i l O l ( a )  ( 4 4 )  (A), 
provides : 

"'Managerial capacity" means an assignment within an - .  organization in w i n c h  the employee prisarily- 

i . manages the organization, or a department, 
subdivision, f -mc t ion ,  o r  componer,t of "Le 
organization; 

li. supervises ard controls t h e  work of c ther  
supervisory, professional, or mazagerial 
ev.ployees, or rr,arages a2 essential f unct ;on 
within the orgaf i izat ion,  or a department or 
subd~vision cf the organizatio~; 

iii. if another employee o r  other e~.ployees 
are directly supervised, has rhe authority to 
hire and fire or reco;r.mend those as well as 
o t h e r  personnel actions jsxch as promotion and 
leave a u t h o r i z a t i o n ) ,  o r  If no c ther  employee 
is directly supervised, f~nctions at a senior 
level within the organizational hierarchy o r  
w i t h  respect t o  the function managed; and 

iv. exercises discretion over the day-to-day 
operations of the activity or fxnction for 
which the emgloyee has authority. A 
first-line supervisor is not considered to be 
acting in a managerial capacity merely by 
virtue of the s- perv visor's supervisory duties 
unless the ev.ployees szpecvised are 
professional. 

Section 101 (a) ( 4 4 )  ( 3 )  of t h e  Act, 8 U.S.C. 1101 (a) ( 4 4 )  (B) 
provides : 

JrExecutlve capacity" mans an assignvent w i t h i n  an 
organizatioz In which the empioyee prlnarily- 

i. d i r e c t s  "ie managercent of the ori;anizatios, 
or a major coT2cnent or fxnction 05 t5.e 
organization; 
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ii. establishes the goals and policies of t h e  
organization, component, or funct ion;  

iii, exerc i ses  wide l a t i t u d e  ic discretionary 
decision-making; a rd  

Iv. receives only general  supervis ion cr 
d i r e c t i o n  frorr. higher level execut ives ,  the 
board of directors, or stockholders of the 
organization. 

The p e t i r i o ~ e r  i n i r i a l i y  described the beneficiary's dxi,ies as 
follows : 

[The benef ic iary]  s h a l l  becoir,e the  A r e a  Manager of the 
Atlan-La branch and ir; charge of and be responsible f o r  
the  full managernext and day-to-day o ~ e l r a t i o n  of s a i d  
cr 'fice. [The beneficiary] will be charged for [sic] - . providing complete i n t e r n a t i o n a l  freight forwaraxfig 
s e r v i c e  t o  c l i e n t e l e  of [ the]  Uni ted  Szates  i n  g e ~ e r a l  
and sou th  eastern and southern part of [the] United 
States in parricuiar, including but not limited t o  the 
general cbties and r e s p o n s i b i l i t i e s  i establishing 
opera t ion  routines and p o l i c i e s ,  hiring and f i r i n g  
e~pioyees, handling f inances and all accounts o-F the  
branch o f f i c e ,  marketing, developing ar,d rrairitaining 
c l i e n t e l e ,  tv.anagement of busrness prenises, participate 
in managemer,t level c o m ~ u n i c a t i o r [ s ]  with Cargo Freight  
head oEr'ice i n  Hong Kong. [The beneficiary's] experler~ce 
with Cargo freight and over nine ( 3 )  years  of experience 
i n  tke ixternaticnal freight forwarding service s h a l l  
ensure ozr success in the Unieed S t a ~ e s .  

I n  a letter dated K a y  2 4 ,  2 0 0 1 ,  the Service requested that the 
petitioner submit  add i t iona l  evidence t o  corroborate his claimed 
eligibility f o r  t h e  benefits szught. 

~ r ,  response to t h e  Service reques t ,  t he  petitioner stated, i n  
peseinent  g a r z ,  cha t :  

Please be advised that the p r o ~ o s e d  p o s i t i o n  fcr the 
shall applicant/beneficlary include managing 

professional indivfdxals or  oLher nanagers, such as  
o f f i c e  manager and sales manager, eventually, Eowever, 
aC this onseL stage of developing the market i n  [the] 
soutkeaste-rn and southern part of jthej United States, 
Ethel p e t i t i c n e r  has o ~ l y  made avaiiable two positlo~s, 
nanely, Operation Clerk and Sales Representat ive.  

TEe du ty  [ s ic ]  of [ t h e ]  Operation Clerk inciades 
answering t h e  phone, Isszing invoice is] , arranging cargo 
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shipping, providicg cxstzmer service ar_d such other 
ge~eral of" i l c e  work. The dut lies] of the Sales 
Representative include developing the market, 
establishing and foilcwirig izp [with] new cuszorr,ers by 
phore contact and oefice visit, and such other  sales 
r e l a t e d  customer services. 

r-- ske pet~tioner restated the beneFiciary's aforementioned job 
duties, addfng r k a t  "the applicant/beneficiary shall delegate to 
his subcrdinates to s ? ~ c h  extent that he shall serve and be 
responsible for the rranagernenrc aspec~ sf the branch. operatior, 
rather than frontline operation." 

On appeal, co-dnsei states, in pertinent part, that; 

Dxe to the nature of the business, the size of skaffing 
are [sic] not accxrateiy reflected in the n~rr.ber of 
enployees s h a t o r - e d  in [Chel U. S. The supportfve s t a f f  
inclzding administrative support, accounting, sales 
airfreight, seafreight, warehouse worker, agent and 
broker, w30 works at the direction of the berieficiary 
f a r  exceed the nurber of errployees stationed at the U . S .  
business. 

The offered position, along with the Branch Panagers of 
other inter~ational branch off ices, [is] sltuate [dl at 
i - ~ n e  high management levei directly accountable and 
reporting to the Nacaging Director, the highest 
tr.anagement position of Lhe organization. The Bra~ch 
Kanagers rnanage their respective foreigri offices and 
directly supported by a large team of supportive staff 
stationed in Hong Kong. 

In view of the size, nat~re and histcry cf the foreign 
comr,any, for which ?he U . S ,  business is a past thereof, 
it is obvious c h a t  the wnole business operation is not 
one of small scale, but of internationai level with 
services provided through four branches and, i rxluciing 
the headqxirters, based in five 15) major cities of  he 
world and provides international f r e i g h t  services 
reaching all over the world. 

Counsel s x b ~ . i t s  a photocopied organizaticnal c h a r t  ind:cating that 
the U , S ,  office located in Atlani-a, C-eorsia has three employees 
incl~aing the Seneficizry, an operaticns clerk and a sakes 
"executive. " The organizat<onal cha-r~, also depicts a fx~ctional 
relationship between t h e  sales executive and t h e  adrr , inis t ra t ive 
offices of the Zoreign ccnpany, Counsel alsc subnits an aEfidavit 
frorr. t h e  managinq directcr of the foreign entity, who espouses t k e  
m e 6  f o r  a rnarlager at the U . S .  company's (Georgia) office and 
vzrious phozocopied business related documen~s. 
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Although coucsel argues t h z t  the U.S. entity is a new b~siness and 
Filed the petlticn accordingiy, for the purposes of this 
proceeding, the record indicates  hat the U.S. entity was 
incorporated on Ocsober 22, 1995, as ac a f f i l i a e e  of Cargc Freight 
Services L i n k t e d  a Hong Kong based company. Therefore, it rust be 
concluded that the U.S. entity began tc cozduct scme ].eve1 of 
business on that date. Service regulaticns require char a peyition 
for a n e w  ofzfce be filed within one year of the date it begar- 
doing business. T5ezefcre, ~ k e  i~starit petition will n c t  be treated 
as a new office petition. 

Coilnsel 's assertio~s on appeal notwi"chstar?dirrrj, the infcrmat~or_ 
provided by the petitioner describes the beneficiary's duties only 
i .n broad axe general terrcs. There is insufficient detail regarding 
the actual duties of the assignment t o  overcome the objections of 
the director. Duties described as supervision of fTprofessionalsu, 
establlshlng operation rotlCines and policies, hiring and firing 
err.ployees, handling finances and all acco~nts of the branch office, 
marketing, developi~g and maintaining clientele, managing the 
busixess pre~ises, and participating in managenenis. level 
~ o r r . r r . ~ r ~ i ~ a r L 4 0 1 1 [ ~ 7  are withoiit  ar?y context in w?iich LC reach a 
de~erv.ination as to whether they would be qualifying. The use of 
the position titie of "area manager" is ~ o t  pers-dasive. 

rn - i n e  record contains insufficien~ evidence to denorstsate thar the 
bezeficiary will be employed in a managerial or executive capacity. 
The petitioner has provlded no comprehensive descrFptic2 cf the 
beneficiary's dx'iies that would credibly derno~etrate that the 
beceficiary will be manaaing the organizatiog, or managing a 
department:, subdivision, function, cr component of  he company. 
The petitioner has not shown that the beneficiary will be 
functioning at a senior ievei within an organizational hierarchy 
other than in positicn title. 

Further, the petitioner's evidence is not persuasive in 
establishing that the beneficiary will be managing a subordinate 
staff ot profess iona l ,  rr.ar,agerial, or supervisory pei-sorxel who 
relieve her from perforrcknr; nonqualifying duties. Although ?he 
petitiozer claims that ehe beneficiary 1 manage a large 
sz.pporting staff, it has not provided a comprehensive aescrip~ion 
of chose duties. Based on the evidence furnished,  it cannot be 
foi~nd that the beneficiary will be en2loyed in a pri3arily 
managerial or executive capacity. For this reason, the petition 
may not be apprcved. 

Beyond t h e  decision of t h e  director, there is 20 evidence to 
establish that the beneficiaryf s services are to be used for a 
tem2orary period and that the beneficiary will he transferred to a;., 
assignrent abroad on c o ~ . p l e t i o n  of the tempcrzry zssignnent in the 
United States pzrsuant to 8 C.F.R. 214 - 2  (1) (3) (vii) . As the appeal 



will be disr . issed on t h e  grounds discussed, this issue need no? be 
exax-.ined further . 

Zr, visa petition proceedinqs,  ti?@ burden of proving eligibiliLy f o r  
the be2efi.t soush t  remains entirely with the geti~ioner. Section 
291 of the Act, 8 G.S.C. 135i. Eere, t h a t  bxrden has r io t  beer?, ir.et. 

ORDER: The appeal I s  disrr.issed. 


