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Petition: Petiticn for a2 Nonimmigrant Worker Pursuant to Section 101{a}(15KL) of the Immigration and
Nationality Act, 8 U.S.C. LI01(}ISYHL)

IN BEHALF OF PETITIONER:

INSTRUCTIONS:
This is the decision in your case. All documents have been returnied to the office which originally decided your case.
Any further inquiry must be made to that office.

If you believe the law was inappropristely applied or the analysis used in reaching the decision was Inconsistent with
the information provided or with precedent decisions, you may file & motion to reconsider. Such a motion must state
the reasons for reconsideration and be supported by any pertinent precedent decisions.  Any motion to reconsider must
be filed within 30 days of the decision that the mozion seeks to reconsider, as required under 8 CF.R. 103.5(a)(1){1).

If you have new or additional informatdon which you wish 10 have considered, you may file 2 moetion to reopen. Such
a motion must swale the new facis 10 be proved at the reopened proceeding and be supported by affidavits or other
documentary evidence. Any motion to reepen must be filed within 30 days of the decision that the motion seeks o
reopen, except that failure to file before this period cxpires may be excused in the discretion of the Service where it is
demonsirated that the delay was reasonable and beyond the control of the applicant or petitioner. [d.

Any motion must he filed with the office which originally decided vour case along with 2 fee of $110 as reguired
cunder 8 CUFUR. 103.7.

FOR THE ASSOCIATE COMMISSIONER,
EXAMINATIONS

i v j{/ . 42
t~Raber! P, Wiemann, Director
Administrative Appeals Office

S



Page 2 SRC-01-164-54740

DISCUSSTON: The nonimmigrant visa petition was denied by the
Director, Texas Service Center. The matter 1s now before the
Asgoclate Commisgioner for Examinations on appeal. The appeal will
be dismissed.

The petitioner, an international freight forwarding company, seeks
authorization to employ the beneficiary temporarily in the United

tates as 1ts area manager. The director determined that the
petitioner had not established that the beneficiary would be
employed 1in the United States in a primarily manacerial or
executive capacity.

On appeal, the petitioner argues that the beneficiary will be
employed in a primarily managerial or executive capacity.

On appeal, counsel states that "although the U.S8. busginess has been
isic] incorporated in 19%6, it has never been in full operation.
From 1996 through February 2000, the U.S. business does [gic] not
have any employee[s]. From 1994 through April 2001, the same month
the petition was filed, the U.S. business dees [gic] not have its
own office.”

To establish L-1 eligibility under gection 101 {a) (15) (L} of the
Immigration and Nationality Act {the Act), 8 U.8.C. 1101 (a} {(15) (1),
the petiticner must demonstrate that the benefliciary, within three
vears preceding the beneficiary’'s applicaticn for admission into
the United States, has been employed abroad in a qualifying
managerial or executlve capacity, or 1n a capacity involving
specialized knowledge, for one continuous vear by a qualifying
organization and seeks to enter the United States temporarily in
order to continue to render his or her sgervices to the same
employer or a subsidiary or affiliate thereof in a capacity that is
managerial, executive, or involves specialized knowledge.

8 C.F.R. 214.2(1) (3) states that an individual petition filed on
Form I-129 shall be accompanied by:

(i) Evidence that the petitioner and the organization
which employed or will employ the alien are qualifying
organizations as defined in paragraph (1) (1) {(ii) (@) of
thig section.

(i3] Evidence that the alien will be employed in an
executive, managerial, or specialized knowledge capacity,
including a detailed description of the services to be
performed.

The U.5. petitioner states that it was established in 1996 and that
it is an affiliate of Cargo Freight Services, Ltd., located ‘in
Sanpokong, Hong Kong. The petitioner declares two (2) employees

and & gross annual income cof approximately $246,767 (1999) . It
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seeks to employ the beneficiary for three years at an annual salary
of §38,000. '

At issue in this proceeding is whether the beneficiary will be
employed in a primarily managerial or executive capacity.

Section 101 ({a) (44){a) of the Act, 8 U.S.C. 1101l{a) (44) (1),
provides:

"Managerial capacity" means an assignment within an
organization in which the employvee primarily-

1. manages the organization, or a department,
subdivision, function, or component of the
organization;

ii. supervises and contrcls the work of other
supervisory, nrofesgional, or managerizal
emplovees, or manages an esgential function
within the organization, or a department or
subdivision of the organization;

iii. 1f another employee or other employees
are directly supervised, hasg the authority to
‘hire and fire or recommend those as well as
other personnel actions (such as promotion and
leave authorization), or if no other emplovee
is directly supervised, functions at a senior
level within the orxganizational hierarchy or
with respect to the function managed; and

iv. exercises discretion over the day-to-day
operations of the activity or function for
which the employee has authority. A
firgt-line supervisor ig not considered to be
acting in a managerial capacity merely by
virtue of the supervigor’s supervisory duties
unless the employees guperviged are
professional.

Section 101(a) (42){B) of the Act, 8 U.S.C. 1101{a) (44) (B),
provides:

"Executive capacity" means an assignment within an
organization in which the emplovee primarily-

1. directs the management of th
or a major component or fun
organization;

organization
tion o©f the
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1i1. establishes the goals and policies of the
organization, component, or function;

iii. exercises wide latitude in discretionary
deciglion-making; and

—ra

iv. receives only general
direction from higher level
board of directors, or
organization.

gupervision or
executives, the
gtockholders of the

initially described the beneficiary’s

follows:

[The beneficiary] shall become the Area Manager of th
Atlanta branch and in charge of and be responsible fo
the full management and day-to-day operation of gai
office. [The beneficiary! will be charged for I[sic
providing complete international freicht forwardin
service to clientele of [the] United States in genera
and south eastern and southern part of [the] United
States 1n particular, including but not limited to the
general duties and responsibilities in establishing
operation routines and policies, hiring and firing
erployees, handling finances and zll accounts of the
branch office, marketing, developing and maintainin
clientele, management of business premises, participate
in management level communication{s] with Cargo Freicht
head office in Hong Kong. [The beneficiary’s] experience
with Cargo freight and over nine (8) years of experience
in the internaticnal freight forwarding service shall
engure our sguccegs in the United States.
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dut.ies as

In a letter dated May 24,

petitioner submit additional

eligibility for the benefits

the Service
that -

In response to
pertinent part,

Pleage be advised that

applicant/beneficiary
profesgionail

£

individuals or other managers,

the Service reguested that the
evidence to corroborate his claimed
sought .

request, the petitioner stated, in

the proposed position for the
shall include managing
auch  as

office manager and sales manager, eventually. However,

at this onset stage of developing the market
goutheastern and southern part of

in [the]

[the] United States,

tthe] petitioner has only made available two positions,
namely, Operation Clerk and Sales Representative.

The duty [sic] of

[the]

Operation Clerk includes

answering the phone, issuing invoicels], arranging Cargo
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shipping, providing customer service and guch other
eneral office work. The dutlieg] of the Sales
Representative include developing the market,

establishing and following up [with] new customers by
phone contact and office wvisit, and such other gales
related customer services.

he mpetitioner restated the beneficliary’'s aforementioned Fob

tieg, adding that "the applicant/beneficiary ghall delegate to
s subordinates to such axtent that he shall serve and be
sponsible for the management aspect of the branch operation
ther than frontline operation.’

Cn appeal, counsel states, in pertinent part, that:

Due to the nature cof the business, the size of staffing
are [sic] not accurate ly raflected in the number of
employees stationed in [the] U.5. The supportive staff
includin administrative Support, accounting, sales
airfreicht, seafreight, warehouse worker, agent and
broker, who works at the direction of the beneficiary
far exceed the number of emplovees stationed at the U.S.
business.

The offered pOSlE;OH along with the Branch Managers of
other international branch offices, [is] situatel[d]l at
the high management level dlrectly' accountable and
reporting to the Managing Director, the highest
management position of the organization. The Branch
Managers manage their reapective foreign offices and
directly supported by a large team of supportive staff
stationed in Hong Kong.

In view of the gize, nature and histery of the foreign
cempany, for which the U.8. buginess ig & part thereof,
it ie obvious that the whole buginess operation i1s not
one of small sgcale, but of international level with
services provided through four branches and, including
the headgquartersg, based in five (5) major cities of the
world and provides international frelght sgervvices
reaching all over the world.

Counsel submits ‘a photocopied organizaticnal chart indicating that
the U.8. office located in Atlanta, Georcia has three employees
including the Dbeneficiary, an operations clerk and a sales
"executive.” The organizational chart also depicts a functional
relationship between the gales executive and the administrative
offices of the foreign company. Counsel alsc submits an affidavit
from the managing director of the foreign entity, who espouses the
need for a manager at the U.8. company’s (Ceorgia) office and
various pheotocopied business related documents.
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Although counsel argues that the U.8. entity 1s a new business and
filed th petition accordingly, for the purposes of this
pwoceedﬁug, the record indicates that the U.8. entity was
incorporated on October 22, 1%96, as an affiliete of Carge Freight
Serviceg Limited a Hong Kong baqed company. Therefore, i1t must be
concluded that the U.8. entity began to conduct some level of
buginegs on that date. Service regulations reguire that a petition
for a new office be filed within one vyear of the date it began
dolng business. Therefore, the instant petition will not be treated
as a new office petition.

Coungel’'s asgertions on appeal notwithstanding, the information
provided by the petitioner describes the beneficiary’'s dutlieg only
in broad and general terms. There is insufficient detall regarding
the actual duties of the assignment to overcoms the cbiections of
the director. uties described as supervision of "profegsgionalsy,
establishing operation routinesa and policies, hiring and firing
emplovees, handling financesg and all accounts of the branch office,
marketing, developing and maintaining c¢lientele, managing the

pusiness premises, and particzpauLng in management level
communicaticonis]l are without any context in which te reach a
dehermina51on as to whether they would be gualifving. The use of

the pogition title of "area manager" is not perguasive.

The recovd contains insufficient evidence to demonstrate that the
benefici tary will be empl oyed in a managerial or executive capacity.
The pEuLLLOQeY has provided nc comprehensive descripticn of the
beneficiary’s duties that would credibly' demongtrate that the
heneficiary will bhe manamiﬂg the o¢rganization, or managing a
department, subdivision, function, or component of the company.
The petitioner has not shown that the beneficiary will be
functioning at a sen"ow level within an organizational hierarchy
other than in position title.

Further, the petiticner’s evidence is 1ot persguasive in
egtablishing that the beneficiary will be managing a subordinate
staff of professional, managerial, or gupervigory pergonnel who
relieve her from performing nongualifying duties. Althought the
petitioner c¢laims that the beneficiary will manage a large
supporting staff, it has not provided a comprehensive degcription
of those duties. Based on the evidence furnished, it cannot be
foun that the beneficiary will be employed in a primarily
managerial or executive capacity. For this reason, the petition
may not be approved.

Beyond the decision of the director, there ig no evidence to
establish that the beneficiary’s services are to be used for a
temporary period and that the beneficiary will be transferred to an
asgignment abroad on completion of the tempcorary assignment in the
United States pursuant to 8 C.F.R. 214.2(1) (3) (vii). As the appeal
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will be dismissed on the grounds discussed, this issue need not be
examined further.

In visa petition proceedings, the burden of proving el
the benefit soucht remaing entirvely with the petitio

igibili
251 of the Act, 8 U.8.C. 1361. EHere, that burden has n

ner. 8
not bee

ORDER: The appeal ig dismissed.



