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PKI'RIC)N: k,t:dric~n for a Nonimmigra~~t Worker hrsitanr 10 Section 10 1(a)(15)(E) of the Immigration a1x1 Natianttfity hot, 

INSTRUCTIONS: 
This is &I: dwisic)n in your case. 14'11 documents have been rcrurned to d ~ e  office Bar <)riginally decided yclur c2.w. Any 
hrrher inquiry must be bemade kc1 that oftice. 

If you helieve the iaw was inappropriately applied or rhe analysis used in reaching rhc decision was inconsistent with the 
it~formation provided or with precedent decisions, you mAy file a motion to rrect)rrsider. Such la motion mzst state the 
resons fix recotuihration and be suppc~mct by any pertitlent precedent Qcisirms. Any motion tc reconsider rnust be filed 
within JO &ys of ilte decision tftrnt the molbn seeks to reconsider, as required urxfer 8 C.F.R. 103.5(a)(I)(i). 

If you have new ttr additictnal infbrmdon that y w  wish to have ctmsidcred, you may 6Ic a. modtnn to reopen. Svch a motion 
~rlust staCt: the new facn tu bc proved .af the rec~ened proccebit~g mi be supprted by affidavits (x other docurnenlay 
cv idcn~ .  Any tnt~tion to reopen milst be dlcd within 30 days of &C decision that the motitm seeks to reopen, except that 
.Failure w iile before &is period e x p i r ~ ~  may he excusclf En the discretion of the Service where it Is cfrmt~t~str~ted that the 
&Icy was wasonable and beyorjd the confrot of the applicant or pt?titic)ner. Id. 

A t ~ y  motion rnust k flied wi& the oEcc that originally decided ycwr case alosyg wit11 a fec of $1 I0 as required utrder 8 
C.F.R. 103.7. 

FOR TI% ASSOCIATE CO?/IMISSIONER, 
EXAMINXFlONS 

Adrnir~iiatrttivc Appeals Offim , /  



K)IS@USSION: The ricnimmigrant visa petition was denied by the  
Directcr ,  ~allfornia service Center. The matter is now before the 
Associate Commissioner for Examinations on zippeal. The appeal will 
be dismissed. 

The petitioner is a firm specializisg in importing, exporting and 
distributing prod~cts. It seeks KO emplcy the beneficiary in the 
United S t s t e s  as its vice president of inter~ational marketing. 
The director detemined that the petitioner had not provided 
evidence that the beneficiary would be empioyed in a managerial or 
executive capaciry. 

On appeal, counsei states the petitioner has submitted sufficient 
evisence to demonscrate that the beneficiary wiLl be eqloyed in 
an executive or managerial capacity. Counsel further states that 
the beneficiary qualifies as a functional manager as he is 
respocsible for managing two persons who will alleviate  he 
beneficiary from performing non-qilaiifying or general dtities. 
Counsel submits the resumes to these two persons and indicates 
that they hold degrees related to their positions. 

counsel refers to several unpublished Service decisions including 
one involving an employee of the Irish Dairy Board. In the Irish 
Dairy Board case, it was heid that the beneficiary ~ e t  the 
requirement of serving in a managerial and executive capacity for 
L-1 classificatio~ even thou95 he was the sole e~.ployee of the 
petitioning organization. However, counsel bas furnished no 
evidence to establish that the facts of the instant case are in 
any way analogons to those in che I r i s h  Dairy Board case. Simply 
going on record witho~t supporting documents is not sufficient for 
purposes of rr,eeting the burden of proof in these proceedings. 
Matter of Treasure Craft of California, 14 I & N  Dec. 190 (Reg. 
Corn.. 1972). Furthernore, while 8 C.F.R. 103.3(c) provides that 
Service precedent decisions are binding on ali Service employees 
in the administration of the Act, unpublished decisions are not 
similarly binding. Counsel also cites IKFA US, Lnc. v.  U . S .  DOJ, 
I K S ,  48 F.Supp.2d 22 (D.D.C. 19991 but frxils to explain how ehat 
decision is relevant to this case. 

To establish L-1 eligibility under Section IOT(z) (15) IL)  of t h e  
In.migration and Nationality Act (the Act), 8 U . S . C .  
I l S l ( a i  (15) ( L ) ,  the petitioner must demonstrate that the 
beneficiary, within three years preceding the beneficiary's 
application for admission into the iinited States, has been 
enpnployed abroad in a qualifying managerial or executive capacity, 
or ir. a capacity involving specialized knowledge, for one 
continuous year by a qualifying organization. 

8 C . F . R .  214.2 (1) (1) {Ti), in part ,  states: 

Intracompany transferee means an alien whc, withFn 
three years preceding the time of his or her 
applicatzicn for admission into the United. States, has 
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bee= e~ployed abroad continuously Tor one year by a 
firm or corporation or other  legal  entity 6r p a r k t ,  
branch, affiliate, or subsidiary thereof, and who seeks 
to enter the U z i t e c l  States temporarily in orcier to 
render h i s  or her services to a branch of the same 
etnployer or a parent, affiliate, or sabsidiary thereof 
in a capacity thak is managerial, executive ar involves 
specialized knowledge. To establish L-l eligibility 
under section 101 ( a )  ( 2 5 )  (L) of the  I~nrigration 2nd 
N&tionality Act ( the  Act) , 8 U . S . C .  1101 (a) (15) (Lj  . 

The issue in this proceeding is whether the petEtioner has 
established that the  beneficiary w i l l  be employed i n  a pr imari ly  
managerial or executive capacity. 

Section 101 (a) ( 4 4 )  (A) of the Act, 8 U , S  .C. 1101 la)  ( 4 4 )  (A} , 
provides : 

The term "managerial capacityu means an assignment 
within an organization in which the employee primarily- 

1. manages the organization, or a department, 
subdivision, funcfzion, or component of the 
organization; 

* .  
12. supervises and controls  t h e  work of other 
supervisory, professional, or managerial employees, 
or rnanases an essefitial Eimctlon within the 
organization, or a department o r  subdivision of Che 
organization; 

fii. if another employee or other employees are 
directly sizpervised, has the  authority to hire and 
f i r e  or  recommend those as w e l l  as other personnel 
act ions (srrch as pronot ion and leave 
authorization), or i f  no other  employee is directly 
supervised, functions at  a senicr. level within the 
organizational hierarchy or with respect to the 
function managed; and 

iv. exercises discretion over the day-i=o-day 
operations of the activity or f~nction for which 
the e~.ployee has authority. A first-iise 
supervisor is nor considered to be acting in a 
mana~rerial capacity merely by virtue of the 
supervisorrs supervisory dcties mless the 
employees sapesvised are professional. 

Section 101 (a) ( 4 4 )  (3) of the Act, 8 U.S.C. 11O1 (a) (44)  (B) , 
provides : 

The term "executive capacitytr means an assignment 
w i t h i 3  an organization in which the employee primarily- 
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i. directs the management of the organization or a 
~ajor component or  function of the organization; 

r i. establishes the goals and policies cf the 
organization, cor.ponent, or func t ion ;  

iLI. exercises wide latitude in discreticnary 
decision-making; and 

iii. receives only general supervision or 
d i rec t ion  frox higher level executives, the board 
of directors, o r  stockholders of the  organization. 

-- ihe petitioner describes the beneficiary's prospective job duties 
in the United States as follows: 

1, Keet w i t h  clients and potential new clients at s - 1  a es 
rr.eetings within and outside the United States for the 
marketing of haoR and loop fasteners, elastic tapes and 
allied products, He wiil negotiate with clienzs as to 
prices and sales efforts (15% of beneficiauy~s tine 
will be spefit i n  t h i s  d u t y ) .  

2 .  Develop and plan strategies f o r  more efficient 
distrib-stioc process of products. This inciudes 
m n i t o r i n g  the disesibution of the products being 
imported and exported, advising discribators of 
policies, operating procedures to insure  func t i ona l  
effectiveness of busigess and developing information 
concerning planning and developing of international 
business modifications and expansions. Reviewe 
operation record to evaluate effeckiveness ( 3 0 %  of 
beneficiary's time will be spent in this duty). 

3 ,  Plans and executes advertising policies of 
osganization, conferring w i t h  department heads LO 

disc~ss new accounts and to outline new policies or 
sales promotion campaigns (10% of benefSciaryzs time 
will be spent i n  t h i s  d u t y ) ,  

4 .  Delegates responsibilities t o  twc (21 other - 
ercployees, namely iconmercial manager) 
and (Assfstant O f f  i ce  Manager) (10% of 
beneE ic l aq f s  time will be spent i n  t h i s  duty). 

5 .  Review and analyze marketing budgets for the p3Y;pose 
of plannir~g- new marketing strategies (5% of 
beneficiaryrs time will be spent in t h i s  du ty ) .  

6. Develcp an6 coordinate marketing strategies for the 
products to other cor;ntries. This includes gathering 
data an other conpetitors arrd analyzing t h e i r  prices, 
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sales and methods of marketing and distribution (20% of 
beneficiaryas time will be spent in this duty). 

7 .  Exploring new business opportunities (10% of 
beneficiary's t i m e  will be spent in this d ~ ~ t y ) .  

The record indicates that the beneficiary wouid be supervised by 
the  Chief Operating Officer whc,  in turn, is supervised by the 
president of this corporation which has a total staff of eight 
persons. The petitioner inciicates ~ h a z  the beneficiary would 
supervise a commercial manager and an assistant office manager in 
his role as vice president of international marketing. The resume 
cf the cocmercial manager indicates that he has a~tained a 
bacheiosts degree in. accounting. However, no evidence was 
forwarded to subsLantiate that credential. The resume of the 
assistant office manager indicates that he coxpleted micro 
coxputer cperattons courses and high school. 

Counselps assertions concerning the managerial and executive 
nature of the beneficiary's fu tcre  duties are not persuasive. The 
petitioner's descriptions of the beneficiary's proposed job duties 
are not sufficient to warrant a finding of ranagerial or executive 
&aties. It is noted tha t  the assertions of counsel do not 
constitute evidence, Matter of Obaiabena, 19 I & N  Dec.533, 534 ( 9 1 A  
1 9 8 8 )  ; Matter of Ramirez-Sanchez, 17 Im Dec. 503, 506 BIA 1980) . 
Going on record wlkhout supporting documentary evidence is not 
sufficient for the purpose of meeting the burden of proof in these 
proceedings. Matter of Treasure Craft of California, 1 4  3&N D e c .  
190 (Reg. Gomm. 1972). 

st appears that the beneficiary would be performing the necessary 
operatiocs of the petitioner. The petitioner has provided no 
persuasive de~criptio~ of: t h e  ber,eficiaryfs dmies that would 
demonstrate tnat the beneficiary will! be managing or directing rhe 
managemen? of a function, department, subdivision or component of 
the company. The petitioner has not shown that the berieficiary 
will be functioning at a qualifying senior level within an 
organizational hierarchy. For this reason, the petitiofi -may n o t  be 
approved. 

Beyond the decision of the director, the petitioner has not 
s a b ~ i ~ t e d  sufficient evidence to establish thst the beneficiary 
has been employed in a qualifying managerial or executive capacity 
abroaii. A s  the appeal will be disTissed on the grounds discxssed, 
this issue need not be examined further. 

In visa pecit5.cn proceedings, the burdez of provi~g eligibility 
for the benefit s o ~ g h ~  remains entirely with the petitioner. 
Section 291 of the Act, 8 U.S.C. 1361. Here, that burden has not 
beer- rr.et. 

ORDER: The appeal is dismissed. 


