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DISCUSSION: The rlonimnigrant visa petition and a subseque=t motion 
tc reconsider were denie6 by the Director, Texas Service Center. 
The matter is now before the Associate Commissioner for 
Examinations on appeal. The appeal will be dismissed. 

The petitioner is an import/export firm which seeks to continue to 
enploy the beneficiary in the United States as its vice president, 
The director derermined rzkar. Lhe petitioner had ~ o t  established 
that the beneficiary would be emgloyed in the United States in a 
managerial or execxtlve capacity. 

On appeal, counsel states that the Service has improperly im.posed 
a restrictive requirement for the petitioner to have employees 
a f ~ e r  the first year of a start-up operation rather than allowing 
the petitioner to be i n  the process of selecting employees during 
the first year of operation. Counsel further states that 
alternatively, the petition extension. should be approved on t h e  
basis of the functional executive/manager definition as the 
beneficiary has served as a senior level executive/manager for the 
Japanese parent cornpary for a considerabie period cf time and 
serves in the most senior level executive/macagerial positlon for 
A ;ts U.S. operation. Counsel arg?ies the director's decision is 
flawea in relying exclusively on the iss~e of whether there were 
any other e~ployees hired as of March 31, 1997 when the: I-129L 
extension petition was filed. Counsel indicates the more 
appropriate test is whether the petitioner was in the process of 
securing personnel, particularly when the executive is giving 
great atke~tio~ to the creation of business reiationships and 
sales. Counsel i~dicates that the ixitial petitios was qranted - 
with validity through April 1, 1997 and '-he beneficiary only 
arrived in The United States in J ~ n e  1996 and w a s  therefore, in 
charge of the enterprise for less than a full year. 

Tc establish L-1 eligibility t-;nder section 101 (a) (15) (L) of the 
Immigration and Nationality ACE (the Act), 8 U.S.C. 
1101 (a) (15) (L) , the petitioner must demonstrate that the 
beneficisry, within three years preceding  he beneficiary's 
application for admission into the United States, has been 
employed abroad in a qualifying managerial or execxtive capacity, 
or in a capacity involving specialized knowledge, for one 
continucrrs year by a qualifying organization and seeks to enter 
the United States temporarily in order to continue to render his 
or her services to the same employer or a subsidiary or affiliate 
thereof in a capacity that Ls managerial, executive, or involves 
specialized knowledge. 

8 C , F . R .  214.2 (1) ( 3 )  states that an individual petitlcn filed oar 
Form 1-129 shall be accompanied by: 

ii) Evidence t h a t  the petitioner and the organizaticn 
which employed or will employ the alien are qualifying 
crgarrizatlosls as Gef ined in paragraph (1) (1) (ii) ( G )  of 
this sectfon. 
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i i i )  Evidence that the alien will be employed in an 
execiltive, managerial, or specialize6 knowledge 
capacity, includi~g a detailed descriprion of the 
services to be performed. 

The issue in this proceeding is whether the petitioner has 
established t h a t  the beneficiary will be e.rr.ployed in t he  United 
States i n  a primarily rnanageriai or executive capacity. 

Section 10: (a) ( 4 4 )  (A) of the Act, 8 U.S.C. liCa ( a )  (44) (A) , 
provides : 

The term  anage age rial capacity" 'means an assignment 
within an organization in which the employee primarily- 

-. manages the organization, or a department, 
subdivision, function, or component of the 
organization; 

ii. supervises and controls the work of other 
supervlscry, professional, or canageria-i employees, 
or manages an e s sen t t a l  flinctios, wi~hin rhe 
organization, or a department or subdivisi.cn of the  
organization; 

. * ,  
121. if another employee or other employees are 
ciirectly supervised, has t5e axthcrity to hire 2x5 
fire or recommend those as w e l l  as other personnel 
actiorzs (scch as ~rornot ion and f eave 

& 

authorization) , or if nc other employee is directly 
s.~pervised, functions a t  a se~ior levei within the 
organizational hierarchy or with respect  to the 
f u n c t i o n  managed; and 

iv. exercises d i s c r e t i o n  over the day-to-day 
operations of the activity or functior, for which 
the employee has authority. A first-line 
supervisor is not eocsidered to be acting in a 
nanagerial capacity merely by virtue of the 
supervisor's supervisory duties unless the 
employees supervised are professional. 

Section 101 (a) ( 4 4 )  (B) of "Lhe A c L  8 8.S.C. 1101 (a) ( 4 4 )  (3) , 
provides : 

The term "executive capacity means an assignment within 
an organization in which the employee primarily- 

i, directs the management of the orgacizatl~n or a 
major coFLponent or function of the organization; 

ii. establishes the goals and policies cf the 
orga~izaeion, component, or function; 
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fii, exercises wide latitude in discreticnary 
decksicn-making; and 

, , s  

1 receivers only general supervisior?. ox 
directior, fron higher level. execiatives, t h e  board 
of directors, or stockholders of the organization. 

In the peeition, the petitioner described the beneficiary's fob 
d-dties as follows: 

has deterrnk~ed that M Y -  
the conpany for t h e e  

addit ion e of vital inportance to the 
comgafiy. is in the midst of an h i t i a i  
expansio business o~eration and will be - 
expandir,g its staff and services w i t h i r i  the riext few 
months. Additionally, there are several key projects - - 

in development wh tc require Mz. 
tention. In short, skills, talents 

and language ability are  critically needed at this time 
to ensure that this new venture continues to expand and 
reach its full potential. 

The petiticsner registered to cocd~ct i ts  wholesale import/export 
business in the State of Georgia on A p ~ i l  11, 1996. The 
beneficiary entered this country on March 19, 1997 in L-1A 
fionimmigrant status based upon a petition valid from April 17, 
1 9 9 6  through March 31, 1997, This visa petition was filed on March 
31, 1997. At that time, the firm had been i n  operation for eleven 
and one-half nonchs and the petitioner projected that two 
additionai employees would be hired within two tc three months, 

In this case, the description of  he beneficiary's job duties is 
insufficient to warrant a finding that the beneficiary will be 
erngloyed in an executive or managerial capacity. The beneficiary's 
duties as outlined are vague a9d general and do not provide 
comprehensive data about the beneficiary's Gaily activities. It 
appears, at most, the beneficiary will be performing opera~ional 
rather t h a c  managerial du~ies. The petitioner has provided 
insufficient evidence to establish that the beneficiary has been 
or will be managing or d i r e c ~ i ~ g  the rnana.gement of a fuzction, 
department, subdivision or component cf the company. 

The pe~icioner has not provided evidecce thac the beneficiary will 
be managing. a subordinate staff of professional, macagerial or 
supervisory persenneb who relieve her from performing non- 
q~alifying didties. It appears that the beneficiary is performing 
 he necessary  asks for the ongoing operation of ehe cov.pany, 
rather than pri~ariiy directing or managing ~ h c s e  functions 
through the work of others. 
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TLr, visa petition proceedings, the burden of provizzg eligibili~y 
for Che benefit sought  remains entirely with t h e  petitioner. 
Sect ion  291 of t h e  Act, 8 U.S.C. 1361. Mere, that bxrde2 has not 
been met. 

ORDER: The appeal is dismisses. 


