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INSTRUCTIONS:
This is the decision in your case. All documents have been retumed to the office that originally decided vour case. Any
further inquiry must be made 1o that office.

It you helieve the law was inappropriately applied or the anafysis used in reaching the decision was Inconsistent with the
inforrmation provided or with precedent decisions, you may file a motion o reconsider.  Such a motion must state the
reasons for reconsideration and be supported by any pertnent precedent decisions.  Any motlon to reconsider must be {tled
within 30 days of the decision that the motion seeks w reconsider, as reguired under 8 C.F R, 103.5(a) ()i

' you have new or addidonal information thar vou wish to have considered, you may file a motion o reopen. Such a motion
must state the new facts w be proved at the reopened proveeding and be supported by affidavies or other documentary
evidence. Any motion to reopen must be filed within 30 days of the decislon thar the motion seeks to reopen, except that
failure to file before this period expires may he excused in the discretion of the Service where it s demonsirated that the
delay was reasonshle and beyond the control of the applicant or petitioner. Il

Any motion must be filed with the office that originally decided your case along with 2 fee of $110 a¢ reguired under 8
CFEFR. 3.7
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DISCUSSION: The nonimmigrant viga petiticon and a subseguent motion
to recongider were denied by the Director, Texas Service Center.
The matter is now before the Associate Commissioner for
Examinations on appeal. The appeal will be dismigsed.

The petitioner is an import/export firm which seeks to continue to
employ the beneficiary in the United States as its vice president.
The director determined that the petiticner had not establisghed
that the beneficlary would be employed in the United States in a
managerial or executive capaclty.

O appeal, counsgel gtatesg that the Service hag improperly lmposed
a restrictive reguirement for the petitioner to have emplovees
after the first vear of a start-up operation rather than allowing
the petitlioner to be in the process of gelecting emplovees during
the firsgt vear of operation., Counsel further states that
alternatively, the petition extension should be approved on the
basis of the functicnal executive/manager definition as the
beneficlary has served as a genior level executive/manager for the
Japanese parent company for a congiderable period of time and
gsexvesg 1In the most senior level executive/managerial pesitien for
its U.S8. operation. Counsel argues the director's decision is
flawed in relying exclusively on the igsue of whether there were
any other employees hired as of March 31, 18987 when the I-126L
extenglon petition was filed. Counsel 1indicates the more
appropriate test is whether the petitioner was in the process of
gecuring personnel, particularly when the executive 1s giving
great attention to the creation of business relationships and
gales. Counsel indicates that the initial petition was granted
with wvalidity through April L, 1997 and the Dbeneficiary only
arrived in the United States 1n Juns 19926 and was therefore, in
charge of the enterprise for less than a full vear.

Te establish -1 eligibility under section 101i{a) (15) (L) of the
Immigration and Nationality Act (the Act}, 8 U.s8.C.
1101 (a) {15) (1), the petitioner mugt demonstrate that the
beneficiary, within three vyears preceding the beneficiary's
application for admission iInte the United States, has Dbeen
employed abroad In a gqualifying managerial or executive capacity,
or 1in a capscity involving specialized knowledge, for one
continucus veary by & gualifving organization and seeks to enter
the United States temporarily in order to continue to render his
or her services to the same employer or a subsgidiary or affiliate
thereof in & capacity that is managerial, executive, or involves
specialized knowliedgs.

8 C.F.R. 214.2(1) (3) states that an individual petition filed on
Form I-129 shall be accompanied by:

(1) Evidence that the petitioner and the organization
which employed or will employ the alien are cualifying
organizations as defined in paragraph (1) (1) (ii) (@) of
this section.
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{11) Evidence that the allien will be emploved in an
executive, managerial, or gpecialized knowledge
capacity, including a  detailed description of the
gservices to be performed.

isgue in this proceeding 1g whether the petiticner has

astablished that the beneficiary will be esmployed in the United
States in a primarily managerial or execubive capacity.

Section 101i(a) (44){A) of the Act, & U.&8.C. 1101(a) {44)(n),
provicdes:

The term "managerial capaclty? wmeans an assignment
within an organization in which the employee primarily-

i. manages the organization, or a department,

subdivision, function, or component of the
crganization;
ii, superviges and controls the work of other

gupervigory, professional, or managerial emplovees,
or manages an essential  function within the
organization, or a department or subdivision of the
organization;

iid. if another emploves or other employvees are
directly supervised, has the authority tce hire and
fire or recommend thoge ag well as other personnel
actionsg (such as promotion and leave
authorization), or if no other employee is directly
supervised, functions at a senior level within the
organizational hierarchy or with respect to the
function managed; and

iv. exercigses discretion over the day-to-day
operations o©f the activity or function for which
the employee  has  authority. A firgt-line

supervigeor i1s not congidered to be acting in a
managerial capacity merely by virtue of the
supervigor's supervisory duties unless the
employees superviged are profesgional.

Section 101{(a) (44)(B) of the Act, 8 U.S.C. 1101{(a) (44) (B},
provides:

The term "executive capacity means an asgsignment within
an organization in which the employee primarily-

1. directs the management of the organization or a
major component or function of the organization;

ii. establishes the goals and policies o©f the
organizatlon, component, or function;
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iidi. exercises wide latitude i1n discretionary
decigion-making; and

iil. recelvesg only general supervigion o
direction from higher level executives, the board
of directors, or stockholders of the organization.

In the petition, the petitioner described the beneficiarv's job
dutieg ag follows:

At thisg time,— has determined that Mr.
continued employment with the company for three

additicnal vear e of wital importance to the
CoOmpany . iz in the midst of an initial
expansion I1n LLg current business operation and will be
expanding its staff and services within the next few
monthsg. Additionally, there are several key projects

cyurrently in development whi ; i tec regquire Mr,
%attention. In short, skills, talents
and language ability are critically needed at thisg time

to ensure that this new venture continues to expand and
reach itg full potential.

The petitioner registered to conduct its wholesale import/export
business in the State of Georgia on April 11, 1996. The
beneficiary entered thigs country on March 19, 1%%7 in L-1A
nonimmigrant status based upon a petition valid from April 17,
1896 through March 31, 1997. This viga petition was filed on March
31, 1%97. At that time, the firm had been in operation for eleven
and one-half months and the petitioner projected that two
additicnal employees would be hired within two tc three months.

Inn this case, the description of the beneficiary's job duties ig
ingufficient to warrant a finding that the keneficiary will be
employed in an executive or managerial capacity. The beneficiary's
duties ag outlined are vague and general and do not provide
comprehengive data about the beneficiary's daily activities. Tt
appears, at most, the beneficiary will ke performing cperational
rather than managerial duties. The petiticner has provided
insufficient evidence to establish that the beneficiary has been
or will be managing or directing the management of a function,
department, subdivision or component of the company.

The petitioner has not provided evidence that the beneficiary will
be managing a subordinate staff of professional, managerial or
supervisory pergonnel who relieve her from performing non-
qualifying duties. It appears that the beneficiary is performing
the necessary tasks for the ongoing operation of the company,
rather than primarily directing or managing those functions
through the work of others.
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In visa petition proceedings, the burden of proving eligibility
for the benefit sought remains entirely with the petitioner,
Section 291 of the Act, 8 U.8.C. 1381, Here, that burden haz not

been met,

ORDER: The appeal ig dismissed.



