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C.F.R. 103.7. 

FOR THE ASSOCIATE COMMISSIONER, 
EXAM I NATIONS 

Ad-. p 
Robert P. Wiernana, Dirccror ' 



Page 2 SRC 02 038 5 5 3 2 9  

DISCUSSION: T3e nonim~igrant visa petition was denied by the 
Director, Texas Service Center .  The m a r k e r  is n o w  before the 
Associate Commissioner for Examinations on appeal. The appeal will 
be disnissed. 

The pet it ioner is azl irnport and expor",company which seeks to 
concinue to employ Ehe beneficiary in ?he Unieed Scares as its 
general rnaxager. The director determined that the petk~ioner had 
noteestablished that the beneficiary would be employed in the 
United Stazes in a managerial capaciry. 

On appeal, counsel acknowledges that at the time the petition was 
filed, the petitioner had only "Lo full-Lime employees. Courisei 
indicates that since that time, the firm has hired two nore 
employees, bringtng the staff total to four persons. Counsel 
explains that the beneficiary is now supervisicg the manager of 
the marketing department, which has two enployees and that he also 
supervises the person in charge of the clerical aspects of the 
coy.pany. Counsel states r h a t  the beneficisry also directs " t h e  

financial, legal and banking aspects of the ccrporation. 

Cocnsei expiai rs  that the parent company in Ve~ezuela has been 
operating under a bad political situation which has made it 
impossible for the parent company and the UnLted States enterprise 
tc achieve the level cf anticipated business between the two 
entities. Coucsel submits docurnenEs ~ind photographs to establish 
the firm's recent busicess activities. 

8 C.E.R. 214.2 (1) ( 3 )  states that ar, individual petition filed on 
Form 1-129 shall be accompanied by: 

(i) Evidezce that the petitioner and 
which employed or will employ the ali 
organizations as defined in paragraph 
this sectLon. 

the organization 
en are qualifyin9 
(1) (1) (ti) ( G )  of 

(if) Evidence that the alien will be employed in an 
executive, ranagerial, or specialized knowledge 
capacity, including a detailed description of t he  
services to be performed. 

The issue in this proceeding is whether the petitioner has 
established that the beneficiary will be employed in a prinarily 
managerial or executive capacity. 

The beneficiary entered the United States on September 6 ,  1999 in 
L-1A nonirn~~igra~t status. The petitioner was Incorpcrated on 
October '7, 1999 in the State of Florida. The peti~ioner now seeks 
to extend the petizion% validity and the beneficiary's stay for 
an addizional three years. 
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8 C . F . R .  2 . 2 1  4 i states t h a t  s visa petition ucder 
section IOl(a) (15) (L) which involved. the opening of a new office 
may be extended by filing a new Form 1-129, accompanied by the 
foliowlng: 

(A) Evidence that che United States arad foreig~ 
entities are still qualifying crganizations as defined 
in paragraph (1) (1) (ii) (G) of this section; 

(3) Evidence that ehe United States entity has been 
doing business as defined in paragraph (L) (1) (ii) (H) of 
b his secticn fcr the previous year;  

(C) 
benef 
ber,ef 

A . . 
L C 1  

ici 

s~atement of the duties performed by 
a ry  for the previous year and the duties 
a ry  will perfozrn under the extended peti~ion 

the 
the 

(Dl A statement describinq che stafffnq of the new 
operation, including the number of empio&es and types 
of positions held accompanied by evidence of wages paid 
to employees when the beneficiary will be employed 63. a 
rzanagerial or exec:~tive capacity; and 

(El Evidence of the financial status cf the United 
Stares operation. 

Section 101 (a) (44) (A) of the Act, 8 U.S.C. 1101 (a) ( 4 4 )  (A), 
provides : 

The term "managerisl capacityN means an zssignment 
witken an organizacFo~ in which the employee prir.arily- 

1. manages the organization, or a department, 
subdivision, function, or co~.ponent of the 

ii , su@ervises an6 controls the work of orher 
s~pervisory, professional, or mansgerial employees, 
or manages an essefitial function within t h e  
organ5aazion, or a department or subdivisfon of tke 
organization; 

, , 
111. 4f another employee or other eaployees are 
dFrectly supervised, has the authority to hire and 
fire or recomaend those as well as ocher personnel 
actions (such as pro-not ion and leave 
a~kborization) , or if no other employee is directly 
supervised, frznctions at a senior level within xhe 
crganizational hierarchy or w i c h  sespecE to the 
function managed; an6 

iv. exercises discretkon over the day-to-day 
cperat ions of t h e  ac- l lvi ty  or functio~ for which 
the employee has a u t h o r i t y .  A first-line 
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supervisor is not considered to be acting in a 
 ana age rial capacity merely by virtue of the 
superviscrrs supervisory duties unless the 
employees supervised are professional. 

Secteox 101 (a) (44) (9) of the Act, 8 U-S.C. l i O Z  (a) 144 )  (B) , 
provides : 

The cera "executive capacizy" means an assignmect 
within an organization In which the employee primarsiy- 

- ,  
i. C~rects the management of the organization or a 
major component ar function cf the crganizatlon; 

li - establishes the p a l s  and policies of t h e  
organization, coxponenk, or function; 

n E ,  

2-11. exercises w i d e  latitude in discretionary 
decision-making; and 

c , .  

L ~ L .  receives only ge~eral supervision or 
direction from higher level exectr~ives, khe board 
of directors, or stockholders of the organization. 

- 
Ln the petition, the petitioner described the beneficiary's 
proposed job daties as follows: 

In charge of supervising the vario~s departmezts of the 
corpany . 

The director determined that the petitioner had fai led tc 
establish that the beneficiary was nanag5n.g a subordinate staff of 
professicnai, managerial or supervisory personnel who relieved hin 
from performing non-qualifying duties. 

The record shows that ira 2000, durlrig the firmrs first year of 
ope ratio^, the petitioner had grcss receipts ar,d s a l e s  of only 
$ 2 0 , 3 2 9  and paid no salaries, wages or co~~pensation to officers. 
As indicated above, in November 2301, the cornparay had only two 
full-Cime employees. 

In this case ,  the descriptions of the beneficiaryis job duties are 
insufficie~t to warrant a finding that the beneficiary will be 
employed in a managerial capacity. It appears, at most, the 
beneficiary will be perfcrming operational rather than managerial 
dxties. The petitioner has provided insufficient evidence to 
establish. that @he beneficiary has been or will be managing or 
directing the management of a functicn, departrrent, subdivision cr 
component of the cov.pany. 

Based upon the record, even considering the firm now has 
additional employees working for the enterprise, the petit' ~oner 
has not provided evidence c5at the benefictary will he managing a 
suboxdinate staff of professiona9, managerial or supervisory 
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personnel who relieve him f ro= performing non-qualifying cht ies .  
The beneficiary is the Lndividual performing the necessary tasks 
t o r  the cngoing operation of t h e  company, r a t h e r  than primarily 
dlreccing or managing those functions through t h e  work cf o t h e r s .  - ?or ehls reason, ~ h e  petition may not be approved. 

I n  visa petition proceedings, the burden of proving eligibility 
f o r  the benefit so-qh t  remains entirely with t he  petitioner. 
Section 291 of t h e  Act, 8 U.S.C. 1361. Here, that burden has net 
been met. 

ORDER: The appeal is dismissed. 


