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DLSCWSSIBM: The nonimigrant visa petition was decied by the 
Directcr, California Service Cenzer .  The matter is now before the 
Associate Commissioner f o r  Examinations on appeal. The appeal 
will be dismissed. 

The petitioner is an Indian vegetzrian restaurant that seeks to 
employ the beneficiary te-r.porarily in the Uni-ed States, ir, a 
capacity involving specLalized knowledge, as an executive chef of 
South Indian cozfectioneries. The director determined that the 
petitioner ha6 nct established that the beneficiary had been 
employed in a specialized knowledge capacity or would be c o ~ . i n g  to 
the UnJted States to perform services involving specialized 
knowledge. 

On appeal, counsel states the following: 

We believe that the Irr.rnigration & Naturalization 
ServiceCs 0.1. which expressly limits some job 
posikiions withoxt merit to their i~dkviduality is at 
best contrary to the letter, spirit, philosophy and 
intention of Congress a n  applicable statutes. The 
Service also expressly misapplied sections of the 
statute as they apply to positions requiring 
specialized knowleage with regard to secticn 
101 (a) (15) (L) oE the r a t  6L Naturalization Act 
of 199C ( a s  amended). Counsel fiirther argues that the 
nature of the job and the jab duties of the job 
positLon shoxld be controlling rather than a ~~eritless 
blanket ban on any groap of employees. 

To establish L-l eligibility under section 101 (a) (15) (L) of the 
Im~igration and Nationality Act (the Act) , 8 U .  S. C. 
ilOl(a) (15) (L), the petitioner must demonstrate chat  the 
beneficiary, within three years preceding the beneficiary's 
application for admission icto the United States, has been 
employed abroad in a qualifyiq managerial or executive capacity, 
cr in a capacity involving specialized knowledge, for one 
csonti~uous year by a qualifying organization an6 seeks to enter 
Che United States tenporarily in order  to conticue to render his 
or her services to the same employer or a subsidiary or affiliate 
thereof in a capaci~y thae is managerial, executive, or invclves 
specialized knowledge. 

e C.F.R. 214.2(1) (3) states that an ir,dFvLdual petition filed on 
Form 1-229 shall be accompanied by: 

(i) EvLdence that the petikioner and the organization 
which. employed or will enploy the alien are qcalifying 
organizations as defined fn paragraph (I) (1) (ii) ( G )  of 
t h i s  sectioz.. 

(ii) Evidence that the alien will. be employed in 2n 
executive, managerial, or specialized knowledge 
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capacity, including a detailed description of the 
services to be performed. 

At issue in this proceeding is whether the petitioner has 
established thae the beneficiary has been ana will be employed in 
a cacacity that involves specialized knowleage. 

Section 214 (c) ( 2 )  (B) of the Act, 8 U.S.C. 1184 ( c )  (2) (B) , provides: 

AE alten is considered to be servilag in a capacity 
involvt~g specialized knowledge with respect to a 
company if t h e  alien has a special knowledge of  he 
conry,r;ny product and its applicaclon In international 
marke~s or has an advanced level of kxowledge of 
processes and proceciures of ehe company. 

9 c.F.R. 2 1 4 , . 2 ( i )  (1) jki) (Dj states: 

Specf  aliaed Knowledge rLeans special knowledge possessed 
by an individual of the petitioning organization's 
product, service, research, e q u i p ~ ~ e n t ,  techniques, 
rr.anageaent, or other interests and its application in 
international markets, or an advanced level of 
kfiowledge or expertise in the organization's processes 
and procedures. 

The petitfoner indicated that the duties and responsibilities of 
the beneficiary for the restaurant in India included: 

Provide high quality vegetarian sweets, snacks, 
savories and also prepare food and service to customers 
in all in-door and o~t-door catering services, 
reqrrairing the peculiar preparatioas FnvoTved in South 
In6Lars food preparation as follows: Preparation of all 
Scuth India2 snacks and rnasalas; Preparation of dough 
overnight for cercakn varieties of snacks; Grinding and 
pcwderirig of rnasalas for preparation or' other dishes; 
Preparatior? of all varieties of chutneys (curry's) for 
dishes and snacks; Deciding on the different 
combination of snacks for the day; Preparicg f1oi-1~~ 
batter, stuffing ready for ehe preparation of 
dishes/snacks; Preparation of custom snacks per guest 
order; Prepare snacks either fried or steaned as taws; 
Ersure  proper planning per the dsy-to-day sales; 
Participate in planni~g menus; Mentor junior staff 
(chefs) for effective food preparation habits; Observe 
discipline and oversee food service with special 
attention given to the presentation, service, 
production and. merchandising of tood preparation; 
Maintain inventory for fooci, ingredients, supplies and 
equipment;  Take responsibility for 5006, equiprnen-i and 
supply ordering, using seasoning products, new food 
trends ar,d incorporating them into menir concepe 
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development, interact with customers and managers on 
specia l  eve~t planning and developing custom menus as 
required; Explore ways to lower cost of ingredients and 
thus food costs, inventory control and work within 
financial budgets as speciEied by the management; 
Responsible for the hands-an-production work as needed, 
staff training and ensuring the highest quality of food 
proauction, standards, presentation and techniques; 
Deliver food in a timely manner; Maintain the highest 
1eveL of sanitation and cleanliness in all produckion 
areas. Faintah food quality and food: presentation in 
banquets, as well as the p~oductivity; man control; 
maintain effective communicaticn with the kitchen, 
steward and services staff; Faintsin proper storage, 
packing and rotation in food store ar,d refrigerators; 
Catericg work at cliesa.t/custorr.er's premises according 
to client/custo~.er@s requirements; Guard company 
proprietary and standardized recipes. 

The d~cies of the offered position are described as follows: 

The job duties of this positior? are so peculiar and 
complex with respect to the restaurant business- The 
Chef contribu~es a najcr measure to oLr success in the 
industry. The Chef is the backbone of cur restauranE 
bus~ness and an experienced Chef with Kxowledge of oLr 
proprietary recipes is the closesc to indispensability 
as any job position can ever get. 

The job &ties are described identically as those &ties described 
for  he foreign enti~y. 

The 6Lrector deterrcined that the type of knowledge and skills that 
the beneficiary has is typical of the knowledge that all e~.piayees 
who work in similar restaurants must have to perform their auties, 
The director concluded that the duties described by the petitioner 
did not constitute "specialized kcowledgeb7 as the cerm is defined 
in c.he regulatiox. 

The petitioner has not articulated nay has counsel elaborated on 
any dirty cf the beneficiary that might be considered to require 
specialized knowledge. Counsel's assertions that the beneficiary 
holds saxe type of unique knowledge of the petitioner" cuisine is 
not srrpported in the record. The assertions of counsel do nroc 
constitute evidence. Matter of Obaiqbena, 19 I & N  Cec.533, 534 
(BZA 3.988) ; Matter of Rarnirez-Sanchez, 17 I & N  Dec. 503, 506 BTA 
1 9 8 0 )  . Going on record without s~pporEing documentary evidence is 
not sufficient for the purpose of meeting the burden of proof in 
these proceedings. Matter of Treasure Craft of California, 14 I&N 
Dec. 190 iXeg. Conrn, 1972). 

In addltiorz, counsel's assertions t h a t  the Service has 
misinterpre~ed t h e  definitions of specialized knowledge are  not 
persuasive. The courts have previously held that the legislative 
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history fcr the term bespec ia l i zed  knowledgew provides ample 
support for a restrictive interprettition of the  term. I n  1 7 5 6 ,  
Tnc. v. Attorcev General, the court stated that, '' [il ri light of 
Congress' intent chat  the L-l category should be limited, it was 
reasonable f c r  the INS to ooonclrade tha"tspeciallzeb knowleclge 
capacity should not extend to a11 emplcyees with specialized 
knowledge. On this score, the legislative history provides some 
g~idance: Congress referred to "key personnel" and executives." 
745 F.Supp. 9, 16 (D.D,C. 1990). The record does nct support a 
finding ehat  the beneficiary in this case has specialized 
knowledge and also should be considered "key personnel." The 
beneficiary in this case appears to be a skilled Indian chef, The 
weight cf the record indicates that the beneficiary Ln this case 
is skFlied i n  making the petitioner's P Y Q ~ L C ~ ,  but not ro Che 
extent of meeting the definition of specialized knowledge. 

O n  review of the record, the petitioner has not establLshed that 
the beneficiary has been employed c will be employed in a 
position requiring specizhized knowledge. 

In v i s a  petLtiori proceedings, the burden of proving eligibility 
for the benefit sought remains entirely with ehe petitioner. 
Section 291 of t h e  Act, 8 U.S.C. 1361. Here, that burden has not 
beefi met. 

ORDER: Tke appeal is Gisrnissed. 


