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DHSCUSSION: The nolaimmigrant visa petitiora was denied by the 
Direcear, Texas Service Center. The matter is new before the 
Associate Commissioner f o r  Examinations on appeal. T3e appeal will 
be disaissed. 

The p e t i t i o n e r  specializes i n  providing children's entertainment. 
2 seeks to continue to enploy the beneficiary in t he  Uzited 
S~ates as i ~ s  president and general nanager. The director 
determines that the petFrLoner had not establfshed t h a t  the 
beneficiary would be employed in the United States in a managerial 
or execuzive capacizy. 

On appeal, the petitioner emphasizes that the Federal Corporate 
1ncolr.e Tax Ret~xn cited by the director only shows the l a s t  3 
months of 20CO. The petitioner states that the d i r e c t o r  should 
have taken ixto sccount that the f F r s t  hi-kA visa petition was 
approved f o r  C h e  beneficiary on September 25, 2000. The petitioner 
subrnfts tax forms tc show that duricg 2001 the enterprise paid 
compensation to its officers. The petitioner alsc submits a list 
of the duties of the beneficiary and a breakdown of the duties 
that the petitioner considers to be executive and managerial. 

To establish L-1 elic~ibility under section 1 0 l t a )  (15) (L) of the 
Immigration and Nationality Act (the Act), 8 U.S.C. 
1IOZ(a) (15) (Lj, the petitioner must demonstrate that the 
beneficiary, within three years preceding the beneficiary's 
applicaEion for adnissian into the United States, has been 
employed abrcad in a qualifying managerial or executive capacity, 
or in a capacity involving specCalized knowledge, for one 
concin+~ous year by a qutalffying organization and seeks to enEelr 
the United States temporarily in order  Lo continue t o  render his 
or her services to the same employer or a subsidiary or affiliate 
thereof in a capaci ty  that is managerial, executive, or involves 
specialized knowledge. 

8 C.F.R. 214.2 (1) ( 3 )  states that an individual petition filed on 
Forn 1-129 shall be accompanied by: 

(i) Evidence that the petitioner ar,d the organization 
which. employed or will employ the alien are qualifyi2g 
organizations as defined, in paragraph (1) (1) (ii) (GI of 
this section. 

(ii) Svidence t k a t  the alien will be employed in an 
execxtive, managerial, or specialized knowledge 
capacity, inclxding a detaileci description of the 
services to be performed. 

The issue in this proceeding is whether the petitioner has 
established that  he beceficiary will be employed fn a p r iv . a r i ly  
managerial or executive capacity. 

The beneficiary entered the  United Staces in L-1A noximmigrant 
stat~s based u ~ o 2  a petition that was approved thraagh June 22, 
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2001 io start up a new office sn the Unsted States. This per i ' "  L1cn 
was filed cn June 22, 2001. The petiticner now seeks to extend the 
perltlon's validity and t he  beneficiary's stay for an adciat5onal 
two years, 

8 C . F , E ,  4 2 (1) 4 i )  states that a visa petition under 
sectior, 10l(a) ( 1 5 )  (L) which involved the opening of a new office 
may be exwended Sy filing a new Form 1-129, acccnganied by the 
Ecllowing: 

(A) Evidence that the United States and foreisn - 
entities are s t i l l  qaalifying orc;as,lza-cions as deEined 
in paragraph (1) (I) (1%) ( C - )  of this section; 

(2) Evidence that the Un i ted  States encity h ~ t s  been 
doirg bxsiness as defined i n  paragraph (1) (I) (ii) (H) of 
this seccion for the previous year; 

(C) A staterr.ent cf the duties performed by the 
beneficiary for the previous year and the duties the 
beneficiary will p5rform under the exteneed petitior.; 

(D) A seaternent describing t h e  staffing of the new 
operztion, including the number of enployees and types 
of positions he ld  acconpanied by evidence of wages paid 
to employees when the beneficiary will be ex-,ployed in a 
rLanageriaL or executive capacity; and 

(E) Evidence of the financial status of the United 
S ta t e s  operation. 

Section I31 (a) ( 4 4 )  ( A )  of the Act, 8 U . S . C .  1131 (a) ( 4 4 )  ( A )  , 
provides: 

The term B'managerial capacityu means an assignment 
wi~hin an organization in which the erployee primarily- 

i. macages t h e  organization, or a departcent, 
subiiivision, functioc, or component of the 
organization; 

8 a 

11 , supervises and ccntrols the work of other 
supervisory, professional, or managerial employees, 
or manages  in essential fur-c t ion  within the 
organization, or a department or subdivision of the 
o~ganization; 

c . .  
I l r .  if another employee or other employees are 
directly sapervised, has the authority to hire and 
Zire or recomn?end those as well as other personnel 
actions (sirch as pro~ot ion and leave 
authorization), or if no other employee is directly 
supervised, frnctions at a sen io r  level within the 
crga~izaCionai hierarchy or with respect to the 
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function managed; and 

iv. exercises discretion over the day-LO-day 
operations of the' activity or ftanction for which 
the e~.p loyee  has authori~y. A first-line 
supervisor is not considered eo be acting Ln a 
managerial capacity nereiy by virtue of the 
supervisorrs supervisory h t i e s  unless the 
employees supervised are professional. 

Section 101 (a) (44) (B) of the Act, 8 5. S. C ,  1101 (a) ( 4 4 )  (B) , 
provides : 

The term "executive capacityu m a n s  an assign?r.enc 
within an organiza~ion in which t5.e employee primarily- 

i. directs the management of the organization or a 
major component or function of ~ h e  orga~izatlon; 

ii. establishes the goals and policies of the 
organization, cov.ponent, or fcnction; 

, , . 
111, exercises wide latitude in discretionary 
decision-making; and 

8 a c 

li;. receives only general supervision or 
direction from higher level executives, the board 
of directors, or stockholders of the organization. 

The petitfoner's b~siness plan dated Nove~ber 2002 indicates that 
the firm was incorporated on March 27, 2000 with the purpose cf 
es~ablishing a satellite operation of the ~enezuelan company 
owned by the beneficiary. The plan indicates that while the 
corr.pariy was regisce t was not until a year  later 
(March 2001) that decided to divert from his 
t r a d l t  ion8.L cperati e, he lncluded a ~ u a e a e n r  and 
entertainment actLvities as part of the company's prociuct ar,d 
services. The plan shows that the beneficiarv s t a r t e d  the cocnanv 

A .' 
operation d u r E q  2331 from his residence,* but as it grew in 
dernand and pcpulariey, he decided to opeti an establishxent in a - 
retail plaza and did so at the beginning of 2002. 

On appeal, the petitioner describes the beneficiaryfs past and 
proposed job duties as: 

I, Primarily, he has general ax6 active discretfoxary 
Gecisio2 making of the busirx?ss and affairs of the 
corporation; 
2 .  Presides of all che meetings of the shareholders and 
at all the meetings of the Board of Directors; 
3, Executes bonds, mortgages and other instruments 
requLring seal; 
4. Signs certificates of stocks; 



Page 5 SRC 01 2 C 7  52167 

5, Represent all t he  b~siness and i~teres-, of "Sig~a 
Transport  USA, Inc."; 
6. HLring acd firing employees 

PLAY: managing the short and long tern financial 
planning 
ORGAnTIZE: establish general guideliries which milst be 
foliowed a ~ d  executed by employees. 
DIRECTS: manages the organization, primarily supervises 
and controls the work of other employees. 

The reccra shows thaz the beneficiary enploys three persons. His 
wife and two others. During the three mcnth period endlng Jute 30, 
2001, the corporation paid total wages of 5 9 , 0 0 0 .  

I n  this case, the descriptions of the beneficiary's job dutaes are 
insufficient to warrant a, fi~ding that the beneficiary will be 
employed in a managerial capacity. I t  appears, at most, xhe 
beneficiary w3lL be performing operational rather rkan managerial 
d~ties. The petitioner has provide6 insufficiert evidence to 
establish that the beneficiary will be managing cr dlrec~ing the 
nanagement of a funcrion, departnezt, subdivision or component of 
the corr.pany, 

Based apon the record, even if a total of two employees ar-dl the 
beneficiary's spouse were working on a full-time basis, the 
petitioner has not provided evidence that the beneficiary will be 
managing a subordinate staff of professional, mana.geriai or 
s~pervfsory personnel who relieve hia from performing non- 
qxalir'ying duties. The be~eficiary is the individual performing 
the Recessary tasks for the ongoing operation of the company, 
rather than primarily directing or v.anaging those functions 
through the work of orhers. For this reason, the petition may not 
be approved. 

In visa petition proceedings, the bxrden of provFn9 eligibility 
for t he  benefit sought remains entirely with the petitioner. 
Section 291 of t h e  Act, 8 U.S.C. 1361- Bere, that burden has not 
beer, r?.er. 

ORDER: The appeal is dismissed. 


