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ENSTRUCTIONS: 
This is thc decihioir in ycras case. AEl dtrcurrlelats [lave heerr recura~ed to tile office ular origirraIfy decided your casc. Atzy 
tirrthet- inquiry must be rnade to that olfice. 

If you believe &c law was inappropriaecly appiicd or the arralysis used in reaching rhc decision was inconsistcnr with rhe 
ini'crr~ntltion provided cx with precedent decisions, you [nay tile a taocioil to reconsider. Such a nlotion must state the 
reasons fbr reconsideration and be supported hy any percinerat grecede~~t decisions. Ar~y tnorion to reconsider sglust be flied 
witllitl 30 days ofthe decision tiaat the xnotiorr seeks ti) reconsider, as required under 8 C.F.R. iO3.5(a)(l)(i). 

If you have new or additional inforrnatitrn eirat ycru wish to have considered. you may ffiIc a motion to reopen. Such m motion 
rnust state the rlcw hclr to be proved at dlt: reopetied proceeding and be supported by at'bidavits or oiEler documeirrary 
evidence. Any motion to reopen must he flletI wdfilin 30 days ol' the decision dlat the :notion seeks to reopen, cxcepr that 
t'arIure m fiic before this period expires 111~14' he excused in t;'Ic discretion of the Service where it Es dct'nr)nstrared that thc 
deEay wa? seasonable a;2d heyond the cclnbroi of thc applicaalt or pelikioner. &. 

Any motion ruust be filed wrth khe c~l%ice that caiginaI'ly decided your casc along with a fee nt $ I  HO as rccluirtd under 8 
C.F.R. 103.7. 

FOR '!'I C&: ASSOCIATE COM~MlSSIONEIP, 
EXAMINA'I'IONS 

& ~ o h e i / P .  Wieinatx?, Director I/ 
Administrative Appeal\ Office 
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DISCUSSION: The nonlmrnsgrant visa petleion w s s  denied by the 
Director, Texas Service Cenker. The matter is now before the 
Associate Gornmissio~er for Examinations on appeal. The appeal will 
be dismissed. 

The petitioner is a freight forwarding corpo-ation that seeks to 
coritinue to employ the beneficiary in the United States as its 
president, The directuor determined that the petitioner had not 
esEabiished that the benefici~ry would be e~"p layed  in the Enited 
States in a managerial or executive capacity. 

On appeal, counsel states that the director's denial of the 
petition was arbitrary, capricicils a?=d ar, abuse of discretion. 
Coxisel further states the decision decying the petition to extend 
L-IA stazus for a non-immigrant rnanagerial/executLve ineracompany 
transferee was in error. Counsel submits evidence that the 
petitioner uses several independent contractors to pack and 
transport shipments, prepare c7~stoms clearance docxrnectation, and 
to perfcmn accounting work for rke corpor~ition. Counsel argiles 
thac this relieves the beneficiary from perforEing these duties, 

Counsel in6icates that the director did not acknowledge the 
positlon of as General Nanager who relieves the 
beneficiary of non-qaalifying duties. Cou~sel also indicates t h a t  
the director failed to consider the fact that the beneficiary will 
manage two supervisory. ernplsyees who will be carryin9 out t h e  
essential co??,pany functions, Counsel states that one of "Le two 
e~.ployees is a subordinate General Manager who reports directly to 
tne  beneficiary and the other Is a Shipping Assistant who 
supervises the work of independent contractors. 

Counsel's citing of various unpublished 6ecisions do not sxpport 
his assertions. Unpublished decisio~s are ~ o t  binding in the 
adxinistration of the Act. 8 C . F . R .  103,3(c). 

To establish L-l eligibility under section T O Z ( a )  (15) (L) of the 
Irnmlgration and Natio2ality Act (the Act) , 8 U.S.C, 
1101 (a) (15) (L) , the petitioner mus"ldemcnstrate that the 
beneficiary, within three years preceding the beneficiary's 
application for aanission into the U2ited States, has been 
employed abroad in a qualifying panagerial  or executive capacity, 
or in a capacity involving specialized knowledge, for one 
cosltinucus year by a qualifying organizaeion and seeks to enter 
the United States temporarily in oruer to contime to render his 
or her services to the sane employer or a subsidiary or affilfate 
thereof in a capacity that is managerial, executive, or involves 
specialized knowledge. 

8 C.F.R. 214.2(i) ( 3 )  states that an individ~al petitio~ filed on 
Form 1-129 shall be accompanied by: 

(1) Evidence that the petitioner and che organizaLion 
which employed or will employ the alien are qvalifying 
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organiza2;ions as defi~ed ir, paragraph (I) ( 2 )  (ii) ( G )  of 
this section. 

(ii) Evidence .chat the alien will be er?.ployed in an 
executive, managerial, or specialized knowledge 
capacity, including a detailed description of the 
services to be performed. 

The issue in this proceedi~g is whether the  beneficiary w i l l  be 
employed in a pri~~arily managerial or executive capacity. 

The ~etitioner was inccr~orated on November 8, 1999 in the State 
of elcrida. The petitioner n e w  seeks to extecd the petition's 
validity and the beneficiavyBs scay for an additional two years. 

8 C.F.R. 214.2(1) (14) (if) sfazes that a visa petirior. under 
section iGI (a) (15) (L) which involved the opening of i; riew office 
ray- be extended by f Flfng a new Form 1-129, acco-mpafiied by the 
fsllowi~g: 

(A) Evidence that the Urited States a ~ d  
ectities are still qualifying organizations a s  
Ir, paragraph (I) (1) (ii) ( @ I  of this sectio~; 

fo re ign  
define@ 

(B) Evidence that the Ucited States entity has been 
doing business as defined ir, paragraph (I) (1) (ii: (H) of 
this section for the prevlous year; 

(C) A statemect of the Cfuties performeci by the 
beneficiary for the previous year and t h e  duties the 
beneficiary will perforx under the extended petition; 

(D) A statement describing the staffing of the new 
opera~ion, including the number of employees and types 
of pcsitions held accoapanied by evidence of wages paid 
to employees when the beneficiary will be employed in a 
managerial or executive capacity; and 

(E) Zvidence of the ficancial statirs of the United 
States opera~ion. 

SecEion IOl (a) ( 4 4 )  (A)  of the Act, 8 U.S-C. 1101 (a) ( 441  (A) , 
provides : 

The term "managerial capacityN means an assignment 
, -, within an organizaticn in which the employee primarriy- 

i 
L a  manages t he  organization, or a departrent, 
subdivision, L'  unction, or component of the 

it. supervises ana controls the work of other 
supervisory, professionsl, or marragerial employees, 
or manages ar? esse~tial function w i t h i n  the 



organization, or a department or subdivision cf the 
organizaticn; 

s e L 

111. if as~other employee or other ernpxoyees are 
direcriy srrpervised, has the authcrity to h i r e  azld 
? c - -  re or recornend those as well as other personnel 
aczions (such as pronotion and leave 
authorization), or if no o~ker emplcyee is direcrly 
s~pervised, fuxtiocs at a senior level within the 
crqaniza~ional hierarchy or with respecE to rhe 
furction nanaged; and 

iv. exercises discretion over the Say-to-day 
operations of the activity or functior* for which 
the ernprcyee has authcsity. A first-line 
supervisor is not considered to be acting in a 
nianagerial capacity merely by virtue of t h e  
supervisoris supervisory &ties unless the 
employees supervised are professicnal. 

Semion 101 (a) ( 4 4 )  (B) of the Act, 8 . 1101 (a) ( 4 4 )  (B) , 
provides : 

The terr. !rexecutive capacityss means an assignment 
wichin an organization in which the employee primarily- 

i. directs the rnacagement of the organization or a 
major co~.ponent or function of the crgacizatio2; 

* .  
11. establishes the goals and policies of the 
organization, component, or function; 

iii. exercises wide latitude in discretionary 
decision-making; and 

t 3 * 
1 .  receives only general supervision or 
direction fron higher level executives, the bcard 
cf directors, or stockholders of the organization, 

The petitioner describes the beneficiary's proposed job duties as 
follows : 

I.) To direct all funczions of the Miami office, 
i~ciu6ing sales, adrni~is~rative, f inanciai and 
personnel functions; 

2.) To exercise complete decision 
regarding these func~ions, incl~ding 
performance review monitoring; 

making authority 
goal setting azld 

3-1 To plan develop and establish policfes and 
objectives in accorda~ce with corporate charter; 
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4 . )  Supervise and direct activtties of sabordinate 
managers and personnel; 

5 . )  Direct and establish financial and fiscal policies; 

6.) Supervise compilation of financial data and 
repcrting of sap.e; 

7.) ~stablish hiring and firing standards and 
administer save; 

8 . )  Plan a ~ d  develop public relations policy designed 
to Improve co%panyrs image and relaticnship with 
clients. 

The record indicates that the beneficiary will be responsible for 
directing and coordinating the activities of the company including 
saies, ptrrchasing, administrative, financial, and personnel. The 
petitioner indicates that  the percenEaqes of time that ~ h e  - - - 
beneficiary will spend in directing acd eooxiinating tbe company's 
ac~ivities and delegating respcnsibiiities to further attain 40a3s 
are apportioned. as follows: 

- 

(1) Sales, 30% 
( 2 )  Eumn Rescurces, 10%; 
( 3 )  ~ccounting/Financial, 20%; 
( 4 )  Shipping 20%; and 
(5) Administrative, 20%. 

On Nay 2, 2001, the date the visa petik,ion was filed, the r'irrr 
employed only two persons. Additionally, during 2000, the 
corporation cnly paid salary and wages of 5 3 , 6 4 0  and. officer 
corngecsaticn of $17,500. At the time the visa petition was filed, 
zhe fir3 employed two persons including t h e  beneficiary. The 
director determined that the petitioner had failed to establish 
that the beceficiary was managing a subordinate staff of 
professional, managerial or silpervisory personnel who relieved 
him fro? perfcrrning ncn-qualifying duties. 

The description of the beneficiaryps job duties is insufficient to 
warrant a finding that the berieficiary will be employed in a 
managerial capacity. Given the naEure of the business, the fact 
that the petizioner used several independent contractors Co pack 
and transport shipments, prepare customs clearance docuaentatio2, 
and to pesforr?. accounting work is unremarkable. It appears, at 
most, the beneficiary will be perfcrrnfng operational r z t h e r  than 
managerial duties. The petitioner has provided insufficient 
evidefice tc estzblish t h a t  the beneficiary has been or will. be 
manaqing- or directing the management of a function, department, 
subdivision or component of the coT.pany. 

Based upon the record, tfie peritioner has not provided evidence 
that zhe beneficiary w ~ l l  be managkg a subordinate staff of 
professional, ranagerial or s~pervisory persocnel w 5 o  re1:eve him 



from performing non-qualifying duties, The beneficiary is the 
individual performing t h e  necessary tasks fcr t h e  ongoing 
operat ion of t h e  company, r a the r  ehan primarily Eirectlng o r  

tbos5 functions through the wcrk of o t h e r s .  

Ira visa pe~icion proceedings, the burden of prcving eligibili~y 
for the benefit sought rernatrs entirely witk cke pezaxioner. 
Section 291 of ~ h e  Act, 8 U.S.C. 1361. Here, t h a t  burden has noe 
been me2 ,. 

ORDER: The appeal is dismissed. 


