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DISCUS~IOX: The Director, Vermont Sezvtce Center, denied the 
nonlmmigrant visa peti~ion. The matter is now before the 
Associate C!ot-r.nissfcner for ExaminatFor,s on appeal. The appeaj 
will be dismissed. 

The petitioner is a jewelry comgany that imports 21 karat Middle 
Eastern jewelry f o r  retail and wholesale busiaesses in the United 
States. The petitioner seeks to extend zts L-IA authorization to 
employ the beneficiary for additional tire in the United States as 
its president. "he director deter~ined that the petitioner had noE 
establisked, the beneficiary nad been o r  would be enpioyed in a 
primzriiy rr.azagerial or executive capacity by the U - l i t e d  Szates 
entity. 

On appeal, counsei asserts t ha t  the Service erred in colzciuciizq 
the becefictary did r o t p e r f o r m  primarily executive duties. Ske 
also provides additional r-ateriais with regard to new emplcyees 
and t h e  distributorship mores  sec up by che beneficiary thar, 
relieve hix frc? non-cpaiifyinl; duties. 

8 C . F . R .  214.2 ( 1 1  ( 2 )  (ii) states: 

(3) Managerial cspaci  ty means iin assiqn~entr. within an 
organization in which the employee primarily: 

(1) Manages the organization, or a department, 
suSdivisio.~.i, fzzction, or component of the 
organization; 

(2) Su2ervises and coatrols  t3e work of other 
szpervisory, professicnal,  or managerial explayees, or 
manages au; essential funczion within  he organization, 
or a departnent or subdivision of the organization; 

(3) Bas the authority to hi re  and fire or recorm.end 
those as well as other personnel actions (such as 
prov.otlon and leave ailthorization) if another employee 
or other employees are directly supervised; if EO other 
employee is directly supervised, f~nctions at a senior 
level within the organizational hterarchy or with 
respect to the function managed; and 

( a )  Exercises discrezion over the day-to-day operations 
of the activity o r  function for  which the  exployee has 
authority. A f i r s t - l i n e  supemisor is  not c~n~id ie red  
to be acting ic a managerial capacity merely by virt~e 
of tke supervisor ' s s-qervisory duties unless t h e  
empicyees mipervised are professional. 

Ei C.F.R 2 1 4 . 2 ( 1 }  (1) (ii) a l so  ,states khe fo l lowft~g:  
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( C )  Executive capacity means an assignnent wizhin an 
osganizatio~ i n  which the  emgloyee primarily: 

(I) Directs the management of the organization or a 
major conponent or function of the organization; 

(2) Establishes the goais and policies of the 
organization, cor;pcnent, or Eunction; 

( 3 )  Exercises wide latitude in discretionary decision- 
making; 2nd 

( 4 )  Receives only general supervision or direction fron 
higher-level executives, the board of directors ,  cr 
stockholders of the organization. 

With regard to the e,u.tension of a new office L-1 petition, 
S C.F.R. 214.2(1) states the following: 

.(Id) Extension of visa petition validity- 

(i) Indivi&~al petition. The petitioner shall file a 
petition extension ozz Forrr. 1-125 to extend an 
individual petition under section 101(a) (15) (L) of the  
A c t .  Except ir, those petitio~s involving new offices, 
supporting doctteerrtation is nor, required, unless 
req~ested by the director. A petition extension may be 
fiied oxly if the validity of the original petition has 
not expired. 

(ii) h'ew offices. A visa petitior! under section 
iO i (a )  (15) tL) which involved the oper_ir?g of a new 
office nay be extended by filing z new Farm 1-129, 
acc~~pznied by the following: 

(A) Evidence chat the cnited States and foreign 
entities are st i l l  qualifying organizations as 
defined in paragraph (I) (1) (ii) (G) of this 
seccion; 

(B) Evidence that the United States entity has 
been doiaig business as defined in paragraph 
(1) ( 1 1  (ii) (HI of this seccion for the  previous 
year; 

(C) A sratement of ehe duties perfarned by the 
beneficiary for the previous year and the 
duCies the beneficiary will perform uzder the 
extended petitioz; 

(D) A statement describing the staffing of the 
new operation, iccIudiug the n u ~ b e r  of 
employees and types of positions held 
accov.panied by evidence of wages paid to 



Page 4 EAC 01 274 53753  

employees tjhen the beneficiary will be en-,played 
in a managerial or executive capacity; and 

Z Evidence of the financial szatus  of the 
United States operation. 

The petitioner, Gulf Fine Jewelry,Inc., of Paterson, New Jersey, 
filed che extensioz peti~ion wirh the Vemcnt Service Center 02 

September 19, 2001. The U . S .  company claims t ha t  it was 
Incolrporzted in March of 1999 in the State of Kew Jersey. 
Accorcikng to the petitLon, the U . S .  company imports fine custorr 
made gold jewelry from the parent conpany in Jordan for botk 
retail and whoresale sales of fine jewelry. For the preceding 
year, the beneficiary has served as president of the U . S .  conpany. 
Accordicg to the petFtios, the beneficiary's job responsibilities 
for the petitioner are "President" and "HighestGxecutive. fT The 
petition also smites: 

Fron 1995 to February 2001, a l i e n  was President of  he 
Parezt Gor,pany and partial owner of Parent Co3par;y fro3 
LS95 to February 2001. In February 2001, the alien was 
employed as  Presidenz of Pet i t ioner  co5paEy. The a l i e n  
acted as one of the highest execvtcive so the parent 
ccxpariy. Alien was responsible for control and 
maxagenent of the basi3ess. Alien shall conti~ze to 
woxk as presidenz-highest executive responsibilities 
for da i ly  business activizies of the parent 
company. [sic] 

The p e t i t i o x  a l s o  stated that t k e  [betler'iciaryj ';has f o r  p a s t  E O  
years been employed in jewelry design, mar-ilfacturlng and sales ."  

A cover Lettes ciaired tha t  the U.S .  coyany had gross sales f o r  
the last year of over one million dollars. It  also s t a t ed :  

Each month our company has further irn3orted frorr. our 
Parent conpany nearly one hundred thousand dollars 
worth of f i n e  goid jewelry. The cornpany is  c o n d - ~ c t i ~ g  
b~slness w i t h  U.S. ccmpilnies il: Chicago, Los Angele~; 
and New York each ncnth. We preamtiy our [sic] 
cor-d.~ctiilg business with US corcpanies in Chicago, ~ o s  
m ~ e l e s  and New York. We have f t r r ~ h e r  p l a r  [sic] of 
expanding our business in the United States. 

The pezitianer also sabmitted receipts  fro^ the parent coxpiny i n  
Jordan as proof that the claimed parent corny?any was still 
con&~ct ing~ busi~ess; copies of U ~ i t e d  States CusCo~s trade 
eransactions listing the petitionerls iqorter nuober; copies of 
t h e  petitioner's 2003 U . S .  corporate tax return with a i l  
schedules; copies of the petitioner s receipts of ~ u s t o ~ o u s e  
brckezrs and airflay bills fcr  jewelry shipments; azd copies of 
szatements, checks and debit memos for the petitioner's bank 
account. 
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On September 24, 2CO1, the Vernont Service Genres requested the 
foliowing items of infomation:  

- Additionai evidence "t establish Lhat a qualifyinq L - l  
xelatfors5ip still exists between the foreign business 
and tne U r i i c e d  States . fim. Copies of all share 
certificates, stock ledgers, or okher  evidence 
documenting owners5ip and control of G u l f  Fine -j eweiry 
as evidence of i t s  subsidiary relationship. 

- Additional eviderrce to estabiish t ha t  the beneficiary 
has bee= and will be employed I n  a nanageriai or 
executive position as described in the regulations. 

- An additional detailed statenect describi~g ",he 

specific du~ies of the beneficiary's qualifying 
employment. abroad. % i t h  a breakdown 02 the nunher of 
kours, devozed to each of the beneficiary's job &;ties 
an weekly basis and a discussion of the nanagerial or 
exec~tive nature of these ducies. Indicate &he number, 
jcb titles and rv i z imt t r r ,  edxcation req~zirernents of  he 
beneficiary's subordinaces abroad an6 provide brief jcb 
descriptions of each. 

- A stateneat indicating the number of individuals 
err.pIoyed by the foreign firm. and provide evidence af 
t k e  stafficg of the foreign operation. Evicience may 
include copies of tax withholding stateaents, payroll 
records, etc . 

- R more detailed description of the beneficiary's &ties  
i n  the U~ited States tc include a breakdown of the 
n'ilnber of irro~rs devoted to each of tke beneficiary's 
job duties or, a weekly basis  and a discussion of the 
managerfai or  executive nature of these duties. If the 
beneficiary is not the sole e~.ployee of the United 
state firm, a description of the current staffing of 
t he  United States office tc include the narr.e of e x 5  
employee as well as their job t i t l es ,  a position 
description, and m i n i m a  e d - ~ c a c i c ~  requirenents for 
each position. 

In response to the request for further evidence, counsel submitted 
a copy of a stock certificate that stated the Jordanian conpany 
was the owner of 900 shares; a copy and translation of the parent 
c~rr.pany~ s saciai security pawent frorr; Jordan that listed the 
mxrher of er;ployees; the originals of the petitiorneris company 
distributorship agreemeats as evidence of how the petitioner 
conduces business; a l e t t e r  from the petitianerTs accountant 
stating general information on the U.S. co%par;y; and a copy of the 
cover letter, along with a prior sljpport Letter with appendices 
that w a s  used in the initial petition. 
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On Septerrjser 2 2 ,  2001, the director  detemined that the petitioner 
had not established that the beneficiary had. been or w o x i d  be 
err,ployed prinsrily fn a mznagerial or execiitive capacity duxing 
the first year as a L-1 beneficiary, noting in his decisioa that 
the beneficiary appeared to be performing khhe day-to-day t a s k s  
necessary t o  produce a product' or  to provide a service of the 
organizetion. The petitioner had not established that the 
beneficiary will be involved P o  the s~pervision ard control of the 
work of otker  s u p e m i ~ ~ x y ,  professf~nal 01. mariagerial ev.ployees 
w h o  will zelieve him from perfor~ing the services of the 
corporation. 

Further, the director determined t h s t  ?he petitioner was not 
managing or directing a function within an organization, and that 
the petitioner a l s o  did not show that the beneficiary f~nctioned 
at a senlcr level w i t h i n  the organizational hierarchy other thaz 
in position Litle. 

On appeal, counsel asserts chat che beneficiary has three stores 
with whorr. he had a sole distribucorshfp relationshi azd these 
stores w e r e  haxdling the day-to-day menial tasks not associated 
with the pcsition ot" an executive. In additioc, couzsel asserts 
that the U.S. compa~y now employs three persons tkar  have 
experience in jewelry sales. These exgloyees were kired i n  
Decerrker 2 5 0 1  and have been continuously emmployed by the G.S.  
company. Counsel submits weekly pay stubs fcr ~ecemb& 2001 for 
two  person^, a n d  - 
In exa~ining whether the beneficiary in the instant case ks 
primarily working in an executive or mnagerial  capaciiy, the 
record is unpersuasive. The R e q ~ e s t  for Further Evidence requested 
a breakdown of t he  rmher of hoxrs devoted to each of the 
beneficiary's job duties on a weekly basis and a discussion of the 
managerial or executive nature of these &cities. This docunentation 
was never sirb~i-lted. 

with regard to the addition of "Lwo new emproyees in Decerber 2001, 
the  record suggests that these enployees would primarily be 
jeweiry salespersons. The relationship of these err.ployees to the 
beneficiary and his executive or managerial role w i t h  the 
peti~ioner is not established on the record. in additioz, these 
employees were hired in December 2001, which is after the 
subnission of the petition to excend the L-1A visa. A petitioner 
mst es~ablish eligibility at the time of fi1ir.g: a perition 
cannot be approved at a f u t u r e  date after the petic~oner becases 
eligible ulzder a new set af facts. Matter of Michelin T i r e  
Corporation, 1 7  I&N D e c .  2 4 8 ,  249 ( R e g .  Con%. 1978) ; 8 C . F . R .  
103.2 (b) (12). 

with regard to cocnselEs assertion that the chree distributorships 
oz r e t a f l  stores would relieve the beneficiary  fro^. rrafiy menial 
non-exec~~ive or managerial duties, the record is not persuasive. 
The origislai copies of Rgreement for Distributorship 05  Goods 
subnitted by counsel describes the following relationship between 
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the dkstributorships and the petitioner: The petitioner, described 
as the first party, sells a certain amount of gold jewelry to the 
distribrrtox, described as the second party ,  at a ce r t a in  price and 
qua l i ty .  The second party agrees noc LO sell  t h e  gold jewelry t o  
othex r e  withia Che s t a t e  of New Jersey. The agreement 
contains no menclon of any ocher obligations by the second pa r ty  
to take over aEy presezt 6';cties of the petitio2er. 

Withoctt nore corpeLling evidence, the record does not establish 
that a malority of the beneficiary's duties have been or will be 
primarily directing the managernent of t he  organiza~io~, azd t h a t  
he is  zcr: directly providing the services of the business. An 
employee who primarily performs the tasks necessary to produce a 
product or eo provide services is not consi6ered to be employed in 
a mas-agerlai or executive capacity, Maktter of Church Scien toJogy 
I'ntematioriaZ, 19 I&Y D e c .  593, 604 (Cornm. 1988). 12 additiotl, 
khe petitioner has not denonstrated thaz the beneficiary wili be 
primzrily sqeuvising a subordinate staff of professioxal, 
rr.azagerial, cr supervisory personnel. Based an the  evide~ce 
furnished, it camot be found that the beneficiary has been or 
will be erngloyed p r i m r i l y  in a gzalifying managerial o r  execuzive 
capacity. For this reason, the petition may not be aysprcveri. 

Beyond the decision of the d i r ec to r ,  the petitioner has not 
established t h a t  a qualifying relatio~ship exists between Gulf 
Fine Jewelry, inc., and the parent  company, Istanboli Brothers of 
Arn3an Jordan. In the instaat petition, the  petitioner prese~ted 
a s tock  c e r t i f i c a t e  t o  document that istanboli Brothers of Amrxm 
Jordan, a Jordanian company, o m s  nine hundred shares of the U.S. -- 
cornpany . up02 exarcination of t h e  materials provided by the 
pe~itioner, td date, the pet i t ioner  has provided no evidence t h a t  
the parent coripaxy actsally purchased the shares. 

Tke regalatian a-L 8 C . F . R .  214.2 (1) (3) (viii) specifically allows 
rhe director to zequest such other evideace as the director may 
deem necesszry. As ownership is a critical element of this visa 
ciassification, the Service nay reasonably inquire beyond the 
issuance of paper shock certificates izto the means by which 
stock ownership was acquired. Evidence of t h i s  nature should 
include docu~.entation of monies, property, or other consideration 
furxished to the encity in exchange f a r  stock ownership. 

Regarding zke start-up activities of a corporation, suck evidence 
would include docuaentaticn to establish t h a t  the clained parent 
congany actually formed the subsidiary and funded "te start-up 
expenditures. Rdditio3al suppcsting evidence would include stock 
purchase agreements, subscription agreements, corporate by-laws, 
r.inutes of relevant shareholder meetings, cr other legal 
documents governing the acquisition of rhe ownership interest. 

Tke petitioner submitted a stazernent by his accour,tanr: Ftz the  
itdditional rr.aterials s e n t t t c  the Service Center m hat the U . S .  
coqoratioc ?lwas es t ab l i shed  with a Capital of $208,175.00 which 
w a s  in  he form cf Jewelry shipment from Jordan to USA States and 
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it was shipped. by an 'affiiiat;ed comp~iny owned by t he  same 
J= s a m i l _ y . "  The record does not contain any evidence or 
documentation to further e s t a b l i s h  this assertion. With regard to 
the jewelry shipment documentatiorz, no specif ic ccmpanies are 
naned on the doc~mente as the source of the jeweiry shipments. 
The earlier docu~.ents from 1999 and 2001 i nd ica t e  only t h e  
country froin which the prcducts were shipped. In addieion, t h e  
m a j  orlty of these earlier documents list Lebanon as the shipping 
point. The petitioner provided no further clarification or 
dacuxenta~ion of the alleged capitalization cf the U.S. compaEy. 

The accouztant's assertion that all wire t r ans fe r s  of f ~ n d s  going 
t o  Jordan t o  settie jewelry shipnen' ;~ from Zordan were mde to 
tke parent corngany located in Amman, Jordan, could a l so  rict be 
es tab l i shed  from materials submitted to dace. For exan?.pie, while 
the back s t a t e t r e ~ t s  subrcitted w i t h  the initial petition indicate 
chat w i r e  tra2sfers for la rge  zmounEs of money were processed i n  
Late 2000, ~o co2ies of debie menos were provided to show to w2om 
the w L r e  tragg£ers were sen:. 

For  later wire transfers, the pezitioner providea copies of the 
debit memos that indicate the recipients. However, "Lese 
prinarily doc-merit the tracsfer of money to the Ur?-tCed Arab 
E~irates, not to Goraan. No copies of relevant wire transfers or 
debit menos for the capitalization of rhe S conpany are 
contained in the record. 

The tax documents submitted with both the i a f t i a l  peti t ior?.  and 
the instant p e t i t i o n  are not evidence of the qcalifylng 
relat ionship.  For example, 'che record does not. e s t a b l i s h  the 
f i n a l  assertLon by the accountant that t he  petitioner's 1999 G . S .  
Corporate Tax Return was amended to reflect the parent/subsidiary 
relationship between Gulf Fine Jewelry and the Istanboli cbmpany 
in Anman,  Jordan. The amendment to the 1999 U.S. tax forms 
contained on the record is unsigned and undated. 

Ira addi t ion ,  the pezitionerts Form 1120, U.S.  Corporation Tax 
Return for tax year 2000, indicates on Scheciule K t h a t  r,o foreign 
person owzed, dlrecziy or i n d i r e c t l y ,  at Teast 25% of the t o t a l  
votlrrg power of a11 classes of stock of ~ h e  corporation, and did 
not idem i f y the percentage owned by the ciain-ed parem conparry 
in Jo~da??.  Instead the  p e t i t i o n e r  subnir ted Schedtlle N, Foreign 
Operatiozs of U . 8 .  Corporation, with this tax return. This 
schedrrle is used to docmen",he foreign opera~ions of a U.S .  
corporation. Cr: Schedule N, t h e  petitioner indicates ",hat the 
U.S. company is a U.S. shareholder of a controlled foreign 
corporation. The exact rela~ionship between the petitiozer and 
the claimed parent company is unclear from the subxit-ted tax 
records. 

It should also be noted t h a t  no articles of incorpo~ation of the 
U . S .  coEpar?_y for the State or' New Jersey are cor?tained in the 
record. Other t h a ~  the wording of the stock certificate and the 
assertion of the cor.2any accountant that the conpany is 
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registered in the State of N e w  Jersey, the record contains no 
doc.jmeztati~n 0 such incorporation. The evidence provided is 
i n s u f f i c i e n t  t o  e s t a b l i s h  this claimed incorporation. 

The evidence subxi tted to es tab l i sh  t h a t  a q a l i f y i n g  
re la t ionship  exists b e t w e e n  t h e  petitioner and t h e  Jordanian 
compas;y is uzpersuasive. Sinply going on record. withozt 
supportisg docur.entary evidence is not snfficient for the pazgose 
of m e e t i n g  the burden of proof i n  these proceedings. Matter of 
Treasure Cxaft: of California, 14 Im Dec. 193 (Reg. COPT.. 1972). 
As t he  appeal will be disxisseu on " t h e  qrounds discussed, this 
issue need not be examined fxrther.  

ln visa petition proceedings, the burden of proving eiigihility 
for the beseiit sought remains entirely with the petitioner. 
Section 293 of the Act, 8 U . S . C .  1361. Here, the burden has not  
beer, rr.et. 

ORDER: The appeal is  d i s ~ ~ i s s e d .  


