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File WAC-01-218-53767 i'pff7ce: Cal~fornia Service Center Date: 0 k - 

Pctiriorn: Pctition for a Noninlmigragll Worker Pursuant lo Section i01(a)(15)(1$ of the immigration and 
Nationaliey Act. 8 U.S.C. E tOZ(a)(15)/L) 

IXSTFZUCTIOXS : 
This is the decision in your cast.. ALE documents Rave been returned to the office which originally decided your ca9e. 
Any farther inquiry rnissr be made to ghat ufiice. 

If you believe the law was inapproprraiely applied or rhc anaiysis used in reaching the decision was inconsislent with 
&e information provided or with precedent decis~ons, you may tile a motion to reconsider. Such a moiion musr sate 
tke reasons for rcconsiderarion and be supported by any pertinent precedent decisions. Any motion to reconsider musr 
be filed within 30 days of $he decision h a t  &e motion seeks to seconsidcr, as required under 8 C.F.14. 1 if3.5(;a)(l)(i). 

it you have new or sddiFionzI informarion which you wish to have considered, you may file a motion to reopen. Such 
a motion must state the new facts to be proved at the reopened procseding and bt. wpporred by aft'idavits or oher 
dociimcntary evidence. Any motion to reopen must bc fitcd within 30 days of the decision that the mollon seeks to 
reopen, except that hiiarc to file before t h i s  perlod expires may be excused ir. rhe discretion of fie Service where it is 
demonstraeed hat  khe delay was rcasrrnabie and beyond the control of h e  applicant or petitioner. &j. 

Any motion must be fiicd with the offyce which originally decidcd your case along with a f e  of $I I0 as required 
raniier 8 C.F.K. 303.7. 

E*OR %%IF ASSOCIATE C:CbMMTSSIONER. 
EXAMINATIONS 

i Administrative Appeals Office 
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DISCUSSHOE:: The r_onimrr.igran-, vlaa petlzlon was denied by the 
Dlrecror, Califorma Service C e n ~ e r .  The matter is now before the 
Associate Conn?issioner Eor Exarn~nat~ons 02 appeal. The appeal will. 
be dls~.issed. 

The ge~itioner is a coxpany involved in the design, development and 
marketing of computer hardware aad conputer software. It seeks to 
extend its authorization to employ the beneficiary tenporarily in 
the Unkted States as its vice president of development, r.7 lhe 
director determine6 that the petitioner had not established t h a t  
the beneficiary had been and would be enplayed in the united States 
in a primarily managerial or executive capacity. 

On appeal, coxrsel asserts that the Service erred in its decision 
by faillq to consider the grow~h of ehe t 'ni ted Sra tes  entity 
during its first year of operation. 

To establish 6.-I eligibility under sectior, i C l ( a )  (15) (L) of the 
Ir.;r;.igra-lics and Naticnaiity Act (the Act), 8 U . S  .C. I1Cl (a) (15) (L) , 
the petitioner nust denonstrake khat  the beneficiary, within three 
years preceding the beneficiary's applicaticn far admissicn into 
"Le United States, has been employed abroad in a qualifying 
managerial or exec;ltive capacity, or in a capacity i~volving 
specializee knowledge, for orLe continuous year by a qualifying 
organization. 

8 C.F.R. 214.2 (1) (14) ( i i j  states that a visa ~etitlon under section * 

101 (a) (15) (L) which i~volved che opening of a new office may be 
extended by filing a K e w  Forn 1-129, accompanied by the following: 

(A) Sviderice that ",he United States and foreign entities 
are still qualifying organizations as defined in 
paragrack (l) (l) (ii) (GI o? this sectlon; 

(2) Evidence that the rjnited States entity has been 
doizg busir_ess as defined. iri paragra~h (1) (1) (ii) (E) of 
this section for the previous year; 

(C) A statemnt of the du~ies performed by the 
beneficiary for the previoils year and the duties the 
beneficiary will perform under the extended peti" ~102; 

{D) A sta'cerr.er,t describing the staffing of the aew 
operation, iccXuding the nurr.Ser of engloyees a d  types of 
positions held a c c o ~ ~ p a n i e d  by evidence of wzges paid to 
employees when che be~eficiary will be exployed in a 
managerial or executive capacity; and 

(5) Evidezce c,f t h e  financial s t a t u s  of t h e  'cinited 
States operation. 
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The petitioner states it was 0 and that it is a 
wholly-cwned subsidiary of loca ted  in Tokyo, 
Japac. The petitioner cLaims two (2) employees and seeks to extend 
the evpioynent of the beneficiary as vice president of development 
for a two-year period at ac annxal salary of $ 5 0 , 0 0 0 .  

rT;T ~ n e  issue in this proceeding is whether the beneficiary would be 
erployed is a pr imar i ly  managerial c r  executive capacity. 

Section 101 (a) ( 4 4 )  (A) of the Act, 8 U,S.C, 1101 (a) (44) (A) , 
provides : 

rtManagerial capacity" means a r  zssignmezt within an 
organiza~ron in which the enployee p r i ~ ~ a r i l y -  

i. manages the arga-iza~ion, or a 
depar~~ent, subdivision, fuzction, or 
corngonent of the organiaatiox; 

i ~ .  supervises and controls the work of cther 
supervisory, professional, or ranagerial 
er.ployees, or manages an essential Eunc~ion 
witkin the orgalzizatlo~, or a d e ~ a r ~ r ~ e n t  o r  
subdrvision of the crganLzat~on; 

iii. if another employee or other erv.plcyees 
are directly supervised, has the authority to 
hire and fire cr recorninend thcse as well as 
other personnel zctions (such as promotion and 
leave authorization), or if no other en-,ployee 
is directly supervised, functions at a senior 
level within the organizational hierarchy or 
with respect to t h e  function nanaged; and 

iv. exercises discretion over the day-to-day 
operations of the activity or function for 
which the engloyee has a~lthority. A 
first-line supervisor is not considered to be 
acting in a managerial capacity merely by 
virtxe of the szpervisor's supervisory duties 
unless the err.ployees su2ervised a r e  
professional. 

Section 301 (a: (44) (B) cf the Act, 8 U.S.C. 1101 (a) ( 4 4 )  (B) 
provides : 

uExecutive capacity" nears an assignment withln ar, 
crgaxization in which the errployee primarily- 
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i. direcrs the rr,anagexen& of the 
c r g s . n i z a ~ i o n  or a major component or function 
of Eke organization; 

, % 

11, establishes the goals and policies cf the 
organization, component or function; 

, & + 

xrl. exercises wide latitude in discrerionary 
decision-making; and 

i v .  receives only general supervision or 
direction fror;: higher level executives, t he  
board of directors, o r  stcckhoicers of the 
organization. 

The petitioner describes the beneficiary's d~ties for the "pas? 
yeartf as follows: 

The alien" [ibeneficiauy's] respolasibilities included 
managing azd directing the employer's prod-;cts design 
department and personnel. As such, the alien supervised 
professional personnel, includLng software engineers and 
developers, and exercfsed a wide latitude in 
discretionary decision-naking 2-n establishing 
departrental goals, cbj ects [sic! , budgets and long- term 
ex9ansion plans, The alien had the authority to hive, 
fire, train and recomaend employees for promotion. The 
alien exercised discretion over day-to-day operat~ons of 
the emgloyes" Conputex- Graphics Research and Development 
Department, reporting to top-level executives only. 

The petitioner subritted an organizaticnal chart indicating that 
the beneficiary reported directly to the presidenk of the United 
Seates  entity. The chart further indicated that the beneficiary had 
two subordinate "Prcducer" Eanac;er positions reporting to him.- 
However, both the organizational chart and the payroll 
doctlmentation submitted with the chart indicated ;chat both Prodxcer 
manager positions were vacan-L as were the f o ~ r  ( 4 )  "Project 
Manager" positions reporting to the Producer managers. 

In response to the Service's request for 
the peeitioner sub~.itted a letter dated. 
stated, in pertinent part, that: 

additional 
August 20, 

information, 
2001, which 

During the preceding 12 ~~onths, [the beneficiary] Vf ce 
Presidezle, Developrre~t, has been responsIbke for (ii 
neg~tiating development agreements with THQ, Infogrames 
and Electronic Arts; (ii) coordinatinq development lines 
and developeent schedule ch com2anies and our 
parezt cozpacy In Japan, (i:i) directing "Lhe 
hiring anc allocatio3 cf development personnel fc- 
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J A P W  as required by such development projects; (kv) 
directing financial planning based on cursent contract 
conn;itmerzts. [The becef iciaryl has devoted one hundred 
percent (130%) of his time to directing the management of 
our business activities, specifically including product 
developnent . [The beneficiary] is responsible fcr 
establishing corporate policy and goals and exercises a 
wide latituse in discretio~ary decisiosl-making related to 
develop~.ent/lfcensing contracts. 

On appeal, counsel states that the Service failed to consider that 
this petitioz was a request for an exeension or' an already approved 
"new officev petition and as such, the Service should have given 
significant weight to the fact that the petitioner had income in 
excess of four (4) nilyion doiLars during its initial year of 
operatiox. Counsel further states, in pertinent part, that: 

[Tlhe beneficlasy has certainly meant [sic] the 
def initicr:, under 8 CTR 214 - 2  (1) (iij (B) , of a person 
whose "Managerial capacity" has included  he rnanageaen~ 

, - 
ot "an essenrlal function w5thin the organization, or a 
department or subdivision of the organization,?' 
thereby evidencing t h a t  the beneficiary shou76 kave been 
qranted an extension of L-1 classification. 

Counsel asserts that the petition was denied because the United 
States entity dld not have a sufficient nu~.ber of empicyees and 
that such focus was erroneous and that che Service did not consider 
the overall success of "Le busi~ess d-tiring it's first year of 
operation, which indicated that additional erngloyees were fiot 
needed. However, counsel's assertion tails tc consider the 
statutory req~irements for eligibility. The beneficiary is charged 
with, ir, pa r r ,  overseeing a subordinate staff sufficient to relieve 
him from having to perforv. non-zanagerial duties, rhereby freeing 
h i m  to perform in E; primarily managerial of executive capacity. The 
record, as presently constituted reflects no subordinate employees, 
and does r,ot demonszrate Yhat the najosity of the operational 
duties can be performed without utilizing the executive and 
manzgercent positionis). It appears that with only three United 
Staces employees, one being designated as r!President,n the ether 
two being desigcated as subordinate vice presidents, the 
beneficiary wouId by necessity perfcrm the aperational duties of 
the U.S. organizatlcn. 

Ccunsel avers that the Service had previcusly approved other L-1 
petttions for this beneficiary and therefore should approve this 
extension. The director's decision does not indicate whether he 
reviewed the prior approval of the o t h e r  ncnirnrnigrant petition. 
if, however, the previoxs noriz.migrant petition was approved based 
on the saxe unsupported ar,d contradictory assertions that are 
co~tained in the current record, the approval would cor?_sti~uCe 
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co~taine6 in the curre~t record, the approval would ccfistitute 
clear and gross error on the part of the Service. The Service is 
not required to approve applicaticns or petitions where eligibility 
has not been de~onstrateb, merely because of prior asprovzls which 
may have been erroneous. See, e.s. Matter of Church Sclen~olosv 
International, 19 Z&N Dec. 533, 5 9 7  (Cornn, 1988). 

On review, the record as presefitiy constituted is not pers:.asive in 
demonstratina that the beneficiary has been or will be employed in 
a p r i ~ ~ a r i l y  managerial or executive poslzion. The petitioner has 
not grovided a co~.prehensive descrigticn of the be~eficiary" 
purpcrtea duties. Ever, though counsel asserts that the 
beneficiary's duties are managerial an6 execiltive in natrrre and 
that ehe bereficiary has been and will be rnanzging a 61functionv, 
the record lacks sufficient evi6ence to s-dppart counsel's 
contentions. The petitioner claims that the beneficizry supervised 
psoZessicnal personnel, inc'uding software engineers and 
develo2ers, and exercised a wide latitude In discretionary 
decision-making in establishing departmental goals and objectives, 
budgets and longtern expansion plans as well as having che 
authority to hire, fire, train and recommend employees for 
pror.otion, However, in the absence of any subordinare exgloyees, 
sxch ciaim is questionable. The petitioner has nct den"onstrated 
that the beneficiary will be primarily supervising a suborciinate 
staff of professional, rnalzagerial, or sapervisory personnel w3o 
relieve hin from perzorming nonqualifying dx-lies . Fx-rthermore , 
simply gcing on record without supporting documentax-y evidence is 
not sufficient for the purpose of meeting the burden of proof in 

- 

these proceedings. See Matter of Treasure Craft of California, 114 
I&N Dec. 180 ( 2 e g .  C o r r . ~ ~ .  1372) , 

The record does not establish that a majority of the beneficiary's 
duties have been or will be primarily directing the management of 
c L-;e +p organization. The record indicates that a preponderance of the 
beneficiary's cfdties have been and will be directly involved in the 
r.anufacEure and saie of computer games. The petitioner kas not 
demonstrated that it has reached or will reach a level of 
organiaatiocal coqlexity wherein the hiringlfiring of personnel, 
discretionary declslcn-making, and setting company goals and 
policies constituCe significant coxponenes of the duties performed 
by the beneficiary on 2 Eay-to-day basis. Nor does the record 
demonstrate that the beneficiary prfmarily manages an essential 
fxnction of the organization. Based on the evidence furnished, it 
cannot be fcund that the beneficiary has been or will be enployed 

- primarily in a qualifying managerial or executive capacity. b ' o r  
thls reasoK, the petition may not be approved. 
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In visa petitios prcceedings, the burden of prcving eligibility 2or 
the benefit sought remains eckirely with the pe5itioner. Section 
291 of the Act, 8 U.S.C. 1361.  ere, t h a t  burden has not been met. 

ORDER: The appeal is dismissed. 


