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IN BEHALF OF PGTL'I"I0NkK: 

ENSTRUCTIONS: 
This is tile decision in your case. BE1 documents I?ave becn returned to rhe office which originally decrdtd your case. 
Any further inquiry must be made to tirat office. 

Et yorr believe the law was inappropriately applied or the analysis used rn reaching the decisin~ was inconsis~ent wilh 
the iraforma~ioia provided or with precedenr decisions, you may file z notlon to reconsider. Such a motion must state 
the reasons for scconsideration and be supported by any pertinent precedent decisrons. Any motion to reconsider must 
be filed wih in  30 days of the decision thai the motion sceks to reconsider, as required under 8 C.E.R. lO3.5(a)(I.)(i). 

If you have new or addieioxh rrtformtian which you wish to I~ave considered, yoki may file a motion to reopen. Such 
a motion must state. the new facts to be proved at the reopened proceeding and be supparred by affidavits or other 
documentary evidence. Any motion to reopen must bc filed wlthrn 30 days of &e decision that h c  motion seeks to 
reopen. except &at failure to fIIe before h i s  period expires may be excused in the discretion of tke Service where it is 
demonstrated that chc delay was reasonable and bcyocd the control of' dac applicant or petitioner. a. 
Any motion rnust be fi'ilcd with the oftjce which arigimfly decided your case along with a fcc of $1 kO as requirt'd 
under 8 63.F.R. 103.7. 

FOR 'l'tdE ASSOCIATE COMMISSZONER, 
EXAMINATIONS 

jk Robert ~ p i e r n z n n ,  Director 
J Administrative Appeais QDtflce 
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BfSCUSSEOE: The nonimnigralat visa petition was denied by the 
@irector, California Service Center. A subsequent appeal was 
dismissed by the Asscciate Com.m.issioner for ExEi~inations on October 
30, 199%. On July 13, 1999, the Associate Ccmmissioner, in error, 
issued a second appeal decision in which the director's decision, 
dated March 9, 1998, w a s  withdrawn and the perition was re~andeci to 
the director f o r  further consideration. As an appeal decision in 
this case was issued on October 30, 1998, and the second appellate 
decision, dated July 30, 1999, was issued in error, the matter will 
be reopened on Service motion pxrsuaraL to 8 C. F , R .  103.5 (a.) (5) ( 2 )  . 
The director's decision dated March 9, 1998 and the Associate 
Conrmissioaer's decision dated October 30, 1999 dismissing the 
appeal is withdrawn. The matter is again befcve t h e  AssociaEe 
Commissioner on appeal, The Associate Comissioslel-'s decision, 
dated July 13, 1939, remanding the peeition to the director is 
affirmed. 

The petitioner, an ir.port/expout cornpany, seeks to extend its 
authorizatton tc employ the beneficiary temporarily in the U~ited 
States as its president. The director deterr.ined that the 
petitioser had not demonstrated that the U . S .  operation within one 
year of the approval cf t h e  petiticn would support an executive or 
managerial position. 

On appeal, counsel provided additional inforr.aticn in support cf 
the appeal .  

- LO es-lzbiish L-l eligibility under section 101 ( a )  (15) (L) of the 
Irmigratior, and Nationality Act (the Act) , 8 U.S,C. 1101 (a) ( 1 5 )  (L) , 
the petitioner mst demonstrate that the beneficiary, within three 
years  preceding the beneflciaryrs application for adnfssion into 
the united States, has been er.pioyed abroad in a qual4fying 
rr.anagerial or executive capacity, or ir;, a capacity irvolving 
specialized knowledge, for one continuous year by a qmlifying 
organization and seeks to enter the Uzited states temporarily in 
order ta continue to render his or her services to the sa3e 
explayer or a subsidiary or affiliate LhereoE in a capacity t h a t i s  
nanagerial, execut ive,  or lnvolves specialized k~owledge. 

8 C.F.R, 214.2 (1) (14) (ii) states t h a ~  a visa petitlor, ;ir=der sectlon 
1 0 l j a )  (15) (L) wnich involved the apezi9g cf a new office may be 
extended by filing a new Form 1-129, accoxpanied by the foliowing: 

(A) Evidence t h a t  the United Stares and foreign encities 
are still qualifying organizations as defired in 
paragraph (1) (1) (ii) (G) of this section; 

(a)  EvicZezce that the United SEatees en~kty has been 
doir,g buaaness as defined in pazagraph (I) (1) (ii) (H) of 
t h ~ s  section for zhe previous year; 
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(C )  A statement of the duties performed by the 
beneficiary for the previous year and the duties the 
beneficiary will perform under the extended peti~ion; 

(3) A statement &scribing che staffing cf eke 2ew 
operation, including the nuxber of enployees and types of 
positlcns held acconpanied by evidence of wages paid to 
employees wheri "Lhe beneficiary will be eqloyed in a 
nanagerial or executive capacity; arid 

(E) Evidence of the finar~cial status o_f the UnFted 
States operation. 

In B senand order  dated Juiy 13, 1999, the Associate Cornmissioner 
fcr Exaxina-Lions states thac the single issue raised by the 
director in denying the petition, whether the United States 
opera~ion within one yeas of approval of the petitlor, would. scpport 
zn executive cr managerial position, as not an issue f c r  
consideration in a petition for an extensica cf previously approved 
emgloyne~t and should have been discussed in the adjudication of 
the cri~inal petition. 

The Associate Cov.~[iissicner further stated, in part, that: 

This petition should be adjudicated 02 the basis of the 
regulations governing extensions unless the director is 
goin2 to revoke approval of the original petition based 
on the issue cf whether the U.S. cperation within one 
year of the apprcval of the petitioc would support an 
executive or managerial position, If the approval oE ehe 
original petitioll- is revoked, this petition would be 
moot. 

This case is zgain remanded to the director in accordance with the 
foresoiag decision of t h e  Associate C o ~ ~ n i s s i o z e r  and entry of a new 
decision. 

AS always in these proceedings, the bsrden of proof rests solely 
with the petiticser. Section 291 of the Act, 8 U.S,C. 1361. 

CRDER: T h e  director's decisior, of March 9, 1998, and the 
~ssociate Cornmissiozer's decision of October 30, 
1998, are withdrawn. The Associare Conmissioner's. 
remand order of July 13, 1999 is sffirred. 


