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1 ., 'L File- MY-01-102-53346 Oflice: Nebraska Service Center Date e;k 

Petition: Perition for a Nonimmigrant Workcr iPursuasit to Sectinn tOl (a)(l5)(L) of the Immigration and 
Nationality Act, 8 l7.S C. I 10 i(a)(kS)(L) 

IN BEHALF OF PETITIONER: 

INSTRUCTIONS 
'This is the decision m your case. AIi documerlts hsvc been returned eu h e  office which originaiiy decided your case. 
Any iurkher inquiry must he made to that offict 

li' you believe the iaw was iniippropsiarely appiied or Ihe analysis used in reaching the decision was incunsistcnr with 
the ~nlbrrnation provrded or with precedent decisions, you may iiIe a motion to reconsider. Sach a rnutiur~ muct state 
the rcasonls tor reconsideration and bt: supporred by any pcrtlner~t precedent decisions. Any motion to reconsider must 
be filed witi-]in 30 days at' the decision that thc: rnotinn seeks eo recons~der, as rcqunred under 8 C F R. 103.5(a)(I)(i). 

If you havc 11cw or additional information which yolr wish to have corrsidered, you rnay file a motion b reopelr. Such 
2 motion must seate h c  ncw Fd:ac~s to be proved at tire reopcncc! proceeding and be sirpported by affidavits or other 
docurnenkry evidence. Any motion to reopen must bc filed within 30 days of the dccisiorr &at the motion seeks m 
reopen? except that failure La file before this pcriad expires may bc cxcused in the discretion of the Service where it is 
iiemanstrared that t h e  delay was reasonabic and hsyorld the control of ih t  applicant or petitioner. @. 

Any motion must he: fjied wirh. the office whicIa originally decided your case along with a fce ot $1 10 as reqtiirrd 
undcr 8 C.H:.R. 103.7. 

TOR THE ASSOCIATE COMMISSIIINER, 
EXAIVIINA? EONS 

Director ,/ 
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DISCUSSION:: The nonimmiqrant visa petrtlon was denied by  he 
D k r e c t c u ,  Nebraska Service Center, and is now before the Associate 
Conmissioner for Exarrinacions on appeal. The appeal will_ be 
d:snaasea. 

The p e t i t k c n e r ,  a developer and marketer of wireiess technol~gy, 
seeks authorizatioz t o  errploy t h e  benef ic iary  temporarily i n  the  
United States as  its lead development ezgineer. The d i r e c t o r  
determined that the p e t i t i o n e r  had not e s ~ a b l i s h e d  that the 
beneficia~y has been employed abroad or would be engioyed i n  t h e  
Cnitee Scazes in a capacity invciving spec~alized knowledge. 

On appeal, counsel submits a brief in rebuttal of the director's 
f i~dings. 

To e s t a b l i s h  I r - l  eligibility under section 101(a) (15) (L) of the 
Imxigration and N-;"Lonality Act (the AcL) , 8 U .  S .  C .  1101 (a) (15) (L) , 
t h e  petitioner must demonstrate that the beneficizry, w i t h l n  three 
years p r e c e d i q  the beneficiary's application for admission into 
the Znitec States, has been employed abroad i n  a qualifying 
managerial o r  executive capacritzy, o r  in a  capacity ir~vo1vin.g 
specialized knowledge, for oce ccntirluous year  by a qualifying 
organization and seeks to enter the Cnited S t a t e s  tercporzrily i n  
order t o  continue to render h i s  or her  services t o  the same 
enployer or a subsidiary or af fiiiate there05 i n  a capacity that is 
managerial, execxtive, or invoives specialized knowledge. 

8 C.F.R. 214 - 2  (1) ( 3 )  states that ar, individual petition filed or, 
Form 1-129 shall be accompanied by: 

{i) Evidence that the petitioner and tke organization 
which err.ployed or will exploy the alien s.re qaaiifying 
organizations as def i ~ e d  in parz~jraph ( 1  1 i ( G )  of 
this section. 

( 2  : ) 
A _  Evlcence chat the alien will be ev,ployed ~n ac 

exec~tive, managerial, or specialized. knowleclg-e capaciry, 
inclading a detailed descrip~ior of the services 
perf orrxed. 

"he Unites States petitioner staces t 
and is ehe parent o s ~ a z l i z a t i o n  of 
loca ted  i n  E r i s t o l ,  Uni~ed Kinqdor. The petitioner seeks to en~lov - .. L 

the bereffciary t e t r ~ o r a r i l y  for a period of t w c  years aE an annual 
~ a i ~ r y  of $78,000,00. 

The issue this proceeding is whether t h e  p e t i t i o n e r  has 
established chat  the beneficiary has been or will be en210yed in a 
capacity involvi~g specialized knowledge. 

Sectior, 214 (c) ( 2 )  (B) of the Act, 8 U .  S .C+ 1.284 (c) ( 2 )  (3) , provides: 



An alien is considered LO be serving in a capaciey 
icvolvinc; specialized knowledge with respect to a cornpany 
if  he alien has a special knowledge of the conpany 
product and its acplicatio2 in interna~ional markets or 
has ar, advance6 level of knowledge of processes ar,d 
proceclures of  he conpany. 

8 C , F . R .  214.2 (1) (1) (ii) (D) states: 

Specialized Kncwledge means special knowledge possessed 
by an individuai cf xhe petik2oning organization's 
product, service, research, equlpnent, techniques, 
mar_agenenr, or other ineeresrs and ~ t s  application in 
interna~iozal vaukete, or an advanced level of knowledge 
or expertise in the organization's processes and 
procedures. 

In descriSix9 the bexeficiary's ducies abroad, the petitioner 
stated, iz pertinent p a r t ,  that: 

FOREIGN POSITION HELD BY THE T 

The beneficiary's most recentforeign position within the 
U.K. Company is that of Senior Development Engineer, a 
pcsizion to which he was appolintea two years ago and 
continues to hcld. As a technclogy iiguru,n he kas 
significantly advanced the flscalabilityfl and reliability 
of software products of the ccmpany in the E . K .  by taking 
[sic] strategic decisions and conducting extensive 
research. In this position, he trains Junior Engineers 
and other Sofeware Professionals, and manages a team of 
scftware engineers to ir.plem@nt new software 
~echnoiogies. Most sig~ifica~tly, the software product he 
is required to train others to work on in the United 
States was designed by the U company. It is 
irperative, therefore that his services a r e  utilized in 
the 3.S. company to train software engineers to cse and 
impr~ve~scalability" of produc ts .  

QUAHLPICATIONS OF THE TWMSFKREE 

[The beneficiary's] ex tens ive  experience and detailed 
krmwledge of the information management systexs cocpled 
with his scientific backgrom.d make him the rosi 
qualified candidate for the Lead Development Engineer 
position. [The beneficiary' s! past and present 
pxofessiclaal experiences as well as thorough kr-owledge o+ 
tke Pzrent Company ensure his ability to execute this 
assignment in conformity with  he conpany stazdards, a 
principal reasoz for seeking t h i s  transfer. 



In describing the berieficiary's proposed duties in the Uni~ed 
Szates, rhe petiricner s t a t e d ,  in p e r t i n e n t  p a r t ,  t h z t :  

TEE PURPOSE OF THE % 

[The beneficiary] is currently being transferred to the 
C . S .  comgany as Lead development Engineer, a positioz 
requiring specialized knowledge of the conpany products 
and their application. He will lead a team of Software 
E~gineers in t h e  Data and Electronic Corr.~.unhcaticlas 
Division. [The befieficiaryl has expert knowledge and 
understandirq of personal digital assiata~ts (CE and 
pair!) and personal information rranagers, as he has been 
instrumental in their development in the U . K .  Kis 
services are required to develop these products in the 
United States as he is one of the very few people in 
possession of this knowledge. Additionally, he has spent 
a consi@erable amount of time iear~ing prod-dct design 
feedback and customer use. His o-~tstanding ability, 
s k i l l s ,  arzd. experience make him the best czndidate tc 
lead a team of engineers i~ the U. S. company. 

THE U.S, POSITION TO BE HELD BY TEE T 

[The beneficiary] wiil hold che pcsi~ion of a Lead 
Develop~~ent Engineer ar, the U .  S .  company based in Boise, 
Idaho. ic this position he will: 

1. Apply expert knowledge ar,a understaridlnq of t h e  
persoxal digital zssistants ((CE ar,d palrr~) and persorial 
information managers to design and inplemenr, a higher 
performance, higher " s c a l a b i l i ~ y ~ '  and more v.odular riext 
generation XTNC Connect synchronizzticn eng5ne for 
effectrve wireless con~uxication. 

2. Research a ~ d  implement new and state-of-the-art 
software and scztware erigineerixg technologies to further 
develop products. 

3 .  Be responsJble f o r  p r o j e c t  assigxments, research acd 
desigz of software products. 

4. Mentor JunTor Softwzre Ezgineers and ocher Software 
Rrcfessicnals. 
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in response to a Service request for additional evidence, dated 
February 14, 20C1, the petitioner" counsel responded to questions 
regarding che beneficiary's employment qualifications indicating 
that the petitioner was prcviding a "white paper!( written by the 
beneficiary describing an XTND Connect Server, a "highly 
sophiszicated wireless product. Cou~sel further stated, in 
addressin9 a question as to where the beneficiary acquired his 
spectalized knowledge, in part, that: 

It may be noted that wireless or T5blue tooth" technology 
is not offered as a course of study i most school 
cul-ricxla,  nor is there formal specialized training 
available for it. it is completely pioneering technology 
and as rr.eritioned before, the pro&~ct in question has been 
100% developed by eke company with no external 
tecizzzology. Prodzcts are riot even developed using regular 
software applications like MS Exchan~e, and have to be 
developed frox scratch. No one else ~ . a n u f  ace~res this 
product i~ the market and the incuabent (presumably the 
beneficiary) has been i~strurne~tal in developinq this 
product on the job. 

In response to the Service's questlcn regarding a patent for the 
XTN3 Coznect Server, counsel states that a patent ''is pending, " but 
provides no additional information regarding any patent and refers 
eo a publications award which can be found at the petitioner's 
website as proof of owzership. 

Cs_ appeal, counsel rebilts the director's findings stati~g, in 
pertknen: p a r t ,  t h a t :  

The  evidence on record, does establish khat the 
b a n e f i c i a r y b  kkrs~wbsdga  1s uncomon, noteworthy, axsd 
distinguished by soma unusual quality, 

The technical expertise to analyze, design, and inplement 
advanced co~.r.ur.~cat.ions cannot be perforxed unless the 
incunbe~t has worked on a product from i b s  inception. 
Technclcgy relating to wireless prodxcts is the exclusive 
knowledge of the conpany that develops it. 

The findings of the Service unfairly disadvantages the 
emplcyer. T3e wirel@ss product in questio~, which the 
candidate in t h i s  positicn will work on is a pioneering 
product in the market 2nd the beneficiary is ore of the 
key people respcnsible tor its developw.ent. No one else 
woxLd be able to perf or^. the work that he would in the 
U.S. corr.pany and this could r e s - ~ l t  in t h e  lcss of 
~ . i T l i o n s  of dollars to the compzny. 
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The $eneficiarygs knowledge fs no$ generally known by 
personnel engaged wikbin the beneficiary" fieEd sf 
endeavor. 

The evidence does eskablish that the position abroad 
requires a person with specialized knowledge, 

The beneficiary is a lead engineer in the U.M, corpany, 
havi~g developed zed enhanced a ktgher performaxce, 
higher scalability and more modular next generazion XTE3 
Connect developer prodsct by reverse engineering the 
protocol since $he exchange iglterface is neither designed 
by, nor khe application program iaterfaee dsementsd by 
Microsoft or any third partyr to inkegrate w i r e l e i s s  
cczanaetivity.. This requires a speciailzed knowledge wh~ch 
the alien evidently acquired when he developed tAe 
produc~ from Its inception. Additionally, he has worked 
for several years on Lhe product and has a thoroush grasp 
of all issues pertaining to it; something that ancther 
ind2vFGual would no: be capable of, by virtue of s h T 1  
alone. 

The evidence does s h o w  ehaQ the position in the United 
Skates requires a person of specialized knowkedge. 

Despite all the information an 1-129 could provicie the 
Service, it is well knowc that the Service does NOT have 
the s o p l z i s ~ i c a t i o n  and. know-how KO really v,ake these 
determinations. 

02 appeal, co-;nsei ildicates that the beneficiary was prirr,arily 
responsible for the development of one of the petitioner's 
products, an XTN3 Connect Server. RE ern2loyment letter from the R 
& D D4rectos of the forelgn entity indicates that the beneficiary 
was a "senior engineern an6 anong other projects worked on the XTND 
Connect Server. However, on an organizational chart submitted in 
response to a Service request for additional evidence, t ~ e  
beneficiary's name is listed next to the bottom of the R & 5) 
depart~.ent, sore five levels (the last level shown) below the 
managing head of the organization. Further, while counsel argues 
that the petitioner is at t h e  forefront in at least one area of 
developing technology, there is no substa~tive evidence 
deacnstrating that the beneficiary kas played a major role in the 
attainrr.ent cf that position. T h e  "white paper" proffered by the 
petikioner as havirzg been authored by the beneficiary does not 
acknowledge any author. It 4s significant that none of the 
docu~ectation recognizing the petitioner" endeavors nentions the 
beneficiary as either authoring or being an integral part of the 
developing ~echnoiogy. The paper does however, indicate that the 
technology is no longer restricted knowledge solely in the 
possessior: oi; the beneEiciary or che petitioner. While, some 
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evidence indicates that this product may have beer, developed in the 
U . M  at an en~ity purpcz-ted to be a subsidiary cf the United States 
entity, the record does not indicake that i was solely or 
subseantizlly developed by the beneficiary. 

Upon review, the record does not estabTish t h a t  the beneficiary has 
advanced or special knowledge of the petitionl~g organizations 
products or their application in the united States market as 
claim&. The beneficiarycs knowledge of the foreign entities 
operations does not axto~.atically constit~te special or advanced 
knowledge. T5e beceficiary" generally described employr.enC fails 
to establish t ha t  the beneficiary possesses or has irsed in the 
perforrmnce cf his ev.ployment, skills that qualify as or requisite 
specialized knowledge. Counsel argues t h a t  t h e  beneficiary's 
training and experience have given him knowledge which is special 
because it is specific to the petitioning enklty. However, logic 
dictates that job training at any cc~r~pany teaches prirr,arily 
procedures that are predominately germane to that crganization. 
The beneficiary's general degree in science xotwithstazding, the 
record contains no derailed descrip'cion of any specialized in-house 
training that t h e  beneficiary received eieker fronthe organization 
or any institute of higher learning. Furthermore,  in-house 
training, as such, does not automatically qualify as specialf zed 
knowledge as counsel would suggest. 

Counsel contends that the director's decision does not cocsider 
statutory and regularcry definieions of "specialized knowledge." 
However, the p l a i n  meacing of the term "specialized knowle5.geu is 
knowledge or expertise beyond the ordinary in a particular field, 
process, c r  function. The petitioner has not fur~ished sufficient 
evidence to derr.onstrate that ehe beneficiary's &~.i-,ies involve 
advaxced knowledge of the petitioner's product, precesses, or 
procedures, as opposed to the skills required merely to use szch 
products. Contrary to counsel's argLrent, mere familiarity w i t h  ari 
orgaxization's proauct or service d o e  not c o n s t i ' c ~ ~ t e  special 
knowledge ~rzder sectior, 214 (c) ( 2 )  (9) of the Act. The record as 
presectly constituted is not persdasive in demonstrating khaiz the 
beneficiary has s~ecialized knowledge or that he has been and will 
be employed primarily in a specialized kxowledge capacity. For 
this reason, the petition nay noc be apprcved. 

Beyocd the decision of the director, the doc~rnentatiora of the 
parent's and t h e  petitioner's business operations raises the issue 
of whether there is a qualifying relationship betweer? and U.S. 
entity and a foreign entity pursuant to 8 C.F.R. 
214.2 (1) (1) (ii) (G) . In response to a Service request, for additional 
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Inc .  owns or otherwise has con t ro l  over Advance Systerris L i m i t e d .  As 
t h e  appeal wlil be disaisse6 for the  reasons discussed, this issue 
need not be examined f u r z h e r .  

In visa petitioz proceedings, t h e  burden cf provin~ eligibility f o r  
the  benefit sought remains entirely with the petitioner. Section 
291 of t h e  Act, 8 W.S,G. 1361. Here, t h a t  burden has nct been net. 

ORDER: The appeal is dismissed. 


