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File: WAC-01-155-52572 Office; California Service Center Daie:

IN RE: Petitioner:
Beneficiary:
Petition for 2 Nonimmigram Worker Pursuant to Section 101(a}(15)L) of the Immigration and

Petition:
Nationality Act, 8 U.S.C. LIOL@YWISH)(T,

IN BEIIALF OF PETITIONER:

INSTRUCTIONS;
This is the decision in your case. All documents have been returned to the office which originally decided your case.

Any further inquiry must be made to that office.

If you believe the law was Inappropriately applied or the analysis used in reaching the decision was Inconsistent with
the information provided or with precedent decisions, you may file 2 motion to reconsider. Such 2 motion must state
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any motlon to reconsider must
be filed within 30 days of the decigion that the motion sgeks to reconsider, ag required under 8 C.ER. 103 .3()(D{).

If you have new or additional information which you wish te have considered, you may file 2 motion to reopen. Such
a motion must state the new facts to be proved at the reopenced proceeding and be supported by effidavits or other
documentary evidence. Any motion to reapen must be filed within 30 days of the decision that the motion seeks to
reopen, except that faflure to file before this period expires may be excused in the discredon of the Service where it is
demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Agy motion must be filed with the office which originally decided your case along with a fee of $116 as required
under 8 CF.R, 103.7.

FOR THE ASSOCIATE COMMISSIONER,
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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Californiaz Service CCenter, and ig now before the
hagociate Commissicner for Examinationsg on appeal. The appeal will

be rejected pursuant to 8 C.F.R. 103.3 (a) (2} (v) (B} (1) as being
untimely filed.

The petitioner, a "full-gervice® halr galon, seeks to extend the
employment of the beneficiary temporarily in the United States as
its agsisgtant manager. The director determined that the petitioner
had not esgtablighed that the beneficiary would bhe employed in a
primarily managerial or executive capacity.

Purguant to 8 C.F.R. 103.3(a) (2) (i), an affected party has 30 days
after gervice of a decigion to file an appeal with the office that
made the unfavorable decision. The record zreflects that the
director’s decigion of October 12, 2001, wasg sent to the petitioner
at its address ol recoxrd. The appeal was received by the Service 43
days later on Novenber 23, 2001. The appeal was untimely filed.

The regulation at 8 C.F.R. 103.3{a) (2} (v) (B} (2) states that, if an
untimely appesal meets the requirements of a metion to reopen as
described in 8 C.F.R. 103.5(a}) (2), or a motion to reconsider as
degcribed in 8 C.F.R. 103.5(a) (3}, the appeal must be treated as a
moticn, and a decision must be made on the merits of the case.

§ C.F.R. 103.5{e) (2] reguireg that a motion to reopen gtate the new
facts to be provided in the reopened proceeding, supported by
affidavits or cther documentary evidence. 8 C.F.R. 103.5{a) (3)
reguires that a motion to reconsider mugt state the reagsons for
reconsideration and be supported by any pertinent precedent
decigiong tc esgstablish that the decision was based on an incorrect
application of law cr Service policy.

On appeal, counsel states that the petition was improperly prepared
and that the submigsgion of additional evidence should overcoms the
director's denial. Counsel states that a Veredible' evidence
package can be prepared and submitted by the petitioner. Counsel
requests an additional 30 dav teo submit a brief and additional
evidence. To date, no brief or additional evidence has been
fortheoming.,

The petiticoner does not provide any new facts to be considered in
the reopened proceeding, nor does the petitioner provide affidavits
or other documentary evidence. Furthermore, the petitioner neither
states a clear reason for reconsideration nor provides any
precedent decisgion bto establish that the decimion wag based on an
incorrect application of law or Service policy. For these reasons,
the appeal will not be treated az a motlon to reopen or reconsider.

The appeal was untimely filed and the petiticner has failed to
provide any new facts or evidence that support a motion to reopen,
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nor has the petitioner stated a clear reascn for reconsideration to
support a motion to reconsider. Accordingly, the appeal must be
rejected.

ORDER: The appeal i1g rejected as untimely filed.



