
425 KJF S f r ~ p r  hi. 611. 
ULLB, 3rd Flour 
Wndiington, D. C. 20536 

F I I ~ .  WAC-98-017-53384 Office: Texas Service Tenter 

IN RE: Peiitioner: 
Bcncfi'iciary : 

Pctirion: Petition fc~r a Nonimmigranr W-orker Pursuant tcl Sectran LOl(a)(IS)(L) of tile Imrnigratrotm and NatiunaItry Acr, R 
r;.s.c:. I I O I ( ~ ) ( I ~ ) ( L :  

iN DEI1AI.F OF PETITIONER: 

IhS'f KUCYlONS 
T k ~ s  1s Bre dec~sron rn your case Rli docornents Brave been returned ~5 tile off~ce that orrgrmlIy decided your Lasc Atly 
furtk1c.r ~ rqu r ry  must be made rta tkat oKtcc. 

If you believe h e  law was inappropriately applied or the analysis used in reaching the decision was iriccnsistent with rhe 
~ n f o t m t ~ o n  provided or with precedent decisions, you may file a motion w reconsider. Such a mu ti or^ must ss;itc thc 
reasons for reconsideradon and be supported by any pertinent precedent decisions. Any nlotion to recanlsrder must be dled 
wirllin 30 days on"' the decision that %le motion sceics 20 rcconsidcr, as required under 8 C.F.R. 103.5(a)(i)(i). 

Ii you have ntw or addittonal ~nformatron that you wlsh co have cons~deaed. you may fiic a matton tc, rreoperl. Sucil a rnoaIon 
must stafe the new facts to bc provcd at the reopened proceedrng and be sqpcrred by ~ffidavits or other docarnentary 
cvidcrece. Any rnotlon to reopera m i s t  be filed within 30 days of thc dccrslon ha t  the naotlon seeks to reopen. exe~-pt that 
tarirrre to file belore tius perrod exjrres may be excused In the discretion of the Servrce where it rs de~nonstrated that h e  
delay was reasonabic and beyond tnle control of the applrcaat or pettiinner. Id. 

Any motion must bc fi;aIod wtth the oftice that originally decided your case. along with a fee oi' $110 as required under 8 
C.F.R 103.7. 

FOR I'Hk ASSOCIATE f OMMISSIONER, 
EXAMIXA I'IOYS c 

IPobcrc P. Wrernann, Director 
Adn~rnistrarive Appeals Otficc 
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DTBCUSSIOP;I~ The noninmigran? visa petikion was deried by the 
Directcr, Texzls Service Cente-. The matter was reopened and 
aeriied again by the Cenyeer Di.rector azd presently is before the 
Asscciate C~n~issIoner for Examinaticns cn appeal. The appeal 
will be d i s ~ . i s s e d .  

The petitioner is described as an "expcr~ medlcal supply and 
investment" cor.3any. It seeks to extend the beneficiary's - - 
temporarily employment i n  the United States as its genekal 
nanacrer. The d i r ~ c l t o r  de-ierrcisaed that the petitioner had nct 
established that the beneficiary had been or would be enployed in 
a primarily managerial or executive capacity. 

On appeal, courisei asserEs that the "Secefic~ary is serving ~n a 
manage3en~ ca~acity and he himself is noE engaged prlnar~ly In the 
day-KO-day operations of  he bnsiness." 

Tc establish L-l eligibility ilnder section 101(a) (15) (L) of t h e  
I~~xigration a n G  NatLonality Act (the Act) , 8 3. S .C. 
0 ( ( 1  ( )  the petitioner w ~ s t  demonstrate that the 
beneficiary, within three years precedinq the beneficiary's 
application for admissicn inko the Enited States, has been 
employed abroad in a qualifying  anag age rial or executive capacity, 
or in a capacizy involving specialized knowledge, for one 
conti~uous year by a qualifyin2 organization azd seeks LO enter 
the Untted States te~~porarily in order to continue to render his 
or her services to the same e~.ployer or a subsidiary or affiliate 
thereof in a capacity that is managerial, e~ec~tlve, or involves 
specialized knowledge. 

8 C,F.R. I ( )  ( 3 )  s t a t e s  that an individual petit2on filed on - 
k , o ~ r r ,  I-129 shall be accoi-i.par_ied by: 

(F) Evldence that the petitioner and the orgacization 
which err.ployed or will employ the alien are qualifying 
organizations as defined in paragraph (1) (I) (ii) (G) of 
this section 

(zi) Evidence -,hat .the aliec will be eqployed in an 
execu~ive, inanagerial, or specialized knowledge 
ca?acity, inclxding a detailed description cf  he 
services to be perzormed. 

The United States petitioner was incorporated in 1994 and c l a i m  
he overseas coir.parLy, 
l o c a ~ e d  In  Shezyang, 

China. The pe ' l i t ioner  declares five employees and over $806,003 - - 

ir, gross annual revenzes. The petitioner seeks to extexd the 
benefic~ary's period of er.gloyrnent for three years at an annuai 
salary of $30,000, 

At issue in this proceeding is whether the peri~ioner has 
established that the beneficiary will be e ~ . ~ l c y e d  prirarily in a 
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managerial or executive capacity. 

Sec",ioz 101 (a) ( 4 4 )  (A) of the Act:,  8 U.S.C. 1101 (a) ( 4 4 )  ( A )  , 
provides : 

7- ,ne term "managerial capacityu neans an assign2enr 
9 7 wirhin an crganization I n  which. the employee prir.ar1-y- 

A - r.anages rhe organization, cr a department, 
sub2kvision, fxzcticn, or component of the 
ouganiza~ion; 

ii. sadpervises and controls the work of other 
supervisory, professional, or managerial err.ployees, 
c r  manages an essential f :mcEion within the 
crganization, or a department or subdivision of the 
organizaticn; 

iii. if another employee or c t h e r  employees are 
dirflctiy stipervised, has the authority to hire and 
fire or reconmend those as well as other perscnnel 
actions (such as pro?.otio~~ 2nd leave 
authorization), or if no a the r  employee is directly 
supervised, functions at a senior level within the 
organizatZonaL hierarchy cr w:th respect to the 
function managed; and 

IV . exercises discretion over the day-to-day 
operacior,~ of the ac-tivity or fzncticn for which 
the exployee kas authority. A first-line 
supervisor is not considered Lo be acting in a 
managerial capacity merely by virtue of the 
superviscr's supervisory duties ~niess the 
e~loyees supervised are professional. 

Section 10: (a) ( 4 4 )  (3) of r;he A C E ,  8 U.S.C. 1 1 ~ l  (a) ( 4 4 )  (E l )  , 
provides : 

The term "executive capacityu r~eans an assignment 
, - 

within an organization in which the employee prirr.ar;ay- 

1. direc~s the management of the organization or a 
major cornponenf or Function 04  he organization; 

11. establishes  he goals and pclicies of the 
organization, conponent, or f - ~ n c t i o n ;  

iii. exercises wide latitude in discretionary 
decision-makirg; 2nd 

. . 
iv. receives oxiy g e ~ e r a l  supervyslon cr ci iuect ioz  
fray. kighhe level executives, the hoard of 
directors, or stockhoiders of t h e  organization. 
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In a letter accon9anyirg the petitior, che petitioner stated that 
the beneficiary had been 'employed by our conpany as Gexeral 
Manager, a position involving execrrtive f u n c t i o r , ~ . "  The 
petitioner su~r.nariae6 the beneficiary's 6uties as: 

Set up policy and develop strategies to ircplerr.e~t 
directive fror. corporate headquarters. Direct and 
cocrcinate proxotion cf products to develop new 
rr.arke"L s. Analyze financial condition to determine 62 
which reduction can be nade  an^ allocaye operating 
budge'-,. Review activity, operazing and sales repores 
to make proper change in operations. 

-- l n e  petitioner provided copies of irs "Employer's Quarterly 
Reports" to the Texas Enployment C o r , m i s z ; i o n  covering the periods 
between the first qlclarter of 1996 through the second quarter of 
1937. These docurnen~s reveal that the co2par,y had two or less 
employees for five mozths during that time period, three employees 
for eight months during thzt time period, and five employees for 
five nonths & ~ r i ~ g  that tire period, 

Pursuant to a r-ot5ce dated January 5, 1998, the petitioner was 
requested to submit documentation IdenElfying conpany ecployees 
and detailing their specific job descriptions. The petl-lioner 
fafled to provide the requested documentation acd the director 
denied the petiticn cn June 16, 1998. 

Or* Jan;rz;ry 18, 2031, the Center Director reopezed the  case and 
proviaed the peti~ioner with anozher opportu~ity to subrr.it the 
requested documentation A -  . In response, the petitioner offered 
copies or' nurnerous sales and shippin2 invoices. The petitiorer 
also provided copies of pay-sLubs from Cc~ober, Noverrber, and 
Decernber i r z  2002 as well as an organizational chart listing the 
beneficiary as the ccrr.pany's vice general manager. 

- .  The dlrectcr determined that the petitioner had failed to 
demonstrate that the beneficiary was to be employes in a primrily 
manzgerial or executive capacity an6 again denied the petition on 
June 25, 2301. On appeal, ccunsel explains that the beneficiary 
"adjust [ed] the size of the staEf for various periods tc achieve 
the most efficient use or' ranpower." Counsel asserts that "the 
beneficiary's action 05 increasing or decreasing the size of the 
staff is inmrinsic to his responsibility as the general manager 
a26 that such actiosl is consistezt with the position definition 
staced in " L h e  CFR and the jcb description contained in the 
peLition." 

On review, the reccrd as presently constituted is noc pers~asive 
iz demonstrating t h a t  the bexef iciary will be e~.p loyed  in a 
prirarily managerial or executive capzcity. The fact rhat an 

, - individuzl possesses ar? executive or rxazagerlal title does riot 
estabiish prima facie eligibility for classifica~ioc as a manager 
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or executive within the meaning of section 101 (a) (44) (A)  and ( 3 )  
of the ACE.  The Service m s t  first look to t k e  peti-iioner's 
description of the beneficiary's job duties and the evidence 
sxbnitted ic supporE of t he  claimed duties. 

Ccur,sel, on appeal, ssserts t h a ~  "the day- to-day opera ti or‘,^ [cf 
the business] are conaucxd by two rr.anagers, na.;riely the szles 
manager ard the office manager, who are under  he beneficiary's] 
supervision and control. 'I However, despite two Service requests 
for infornation detailing the identitietj aa_d duties of other 
conpazy employees, the petitioner has failed to provide any cf 
the requested evidence. Failure to s u b ~ ~ i t  requested. evidence 
which precludes a material line of inquiry shall be grounds for 
denyir,? the applicatlcn or petitioz. 8 C.F.R. 103.2 (b) (14). 
Furtherxore, s l y  going on record without supporting 
documfintry evidence is ~?otsS:jfficlent for pur@oses of meeting 
the bilrde~l 04: proof i.n these proceedings. N z t t e r  of . Treasure - 

Craft of California, ~- 14 I & K  Dec. 190 (Reg. Comx. 1972). 

While c c u n s e l  contends that the day-to-day operations of the 
ccnpany are perf crned "by two managers" under ehe benef kciaryf s 
supervision, the petitioner's "Employer's Quarterly Reports" 
indicate that for signirkcant periods of tine the company 
exployed. jsst two il?dividuals:  the beneficiary (as v ice  qeraeral 
manager) and a ge~esal rral laqer. Counsel failed to explain who 
was performifir; the day-"L-day Casks of the company during t h e  
extended periods when the beneficizry was the nost junior 
emgloyee of the petitioning conpany. Ar, employee who performs 
the -casks necessary to provide a conpanyrs services is not 
ccnsidered to be er.ployed iz a nazageriai or executive capzcity. 
Xazrer of Church Scientology - Internatiom.1, 19 I L K  Dec. 593, 604 
(Comm. 2988j.: 

The evlderice does not denonserate t h a t  t h e  benef lciaryls prir.ary 
dtities will be disect l f ig  t h e  management of the crga~ization; 
instead, it appears that a sizable percentage of his time w ~ l l  be 
sgect performing the petitionerrs services in trading with izs 
custor.ers and s-~ppliers. Nor does the record support a 
conclusion that the beneficiary prizarlly ranages an essential 
funczioz within the organization and functions ac 2 senior level 
i n  an organizational hierarchy on a day-to-day basis. Based on 
the record of: prcceeding as constitilted, the petitioner has . - - failed tc demonstrate that the beneficiary W ~ L L  be employed 
primarily in a qualifying ~~anagesial or executive capaclty . For 
this reason, the petition may not be approved. 

I n  visa petition, prcceedingc;, the burden of proving eligibility 
for the benefit sought remains entirely with the petitioner. 
Secticz 292 of the A c t ,  8 L . S . C .  1361. H e r e ,  t h z t  burden has no t  
been met. 

ORDER : The appeal is dlsmlsseb. 


