
OFFTCE OF ADMiNISTRA TIVE A kPI.,.ALS ' 
425 Eyc Strrcr N .  W~ 
Iff-LB, 3rd floor 
Wo.shinxaon, D.C. 20536 

Fie: I,IN 00 238 5064 Offjce: NEBRASKA SERVICE CP;N'I'EK Date: 

PETITION: Petitloll i i~r  a Nonimmigranr Worker hssuanc to Sectitrn IOl(aj(25)(L) of d ~ c  Immigration ani6 Natic)nality Act. 

INSTRUCTEONS: 
'I'hEs i~ the decision in your case. Ail docux~~er~ts have hecn returned to the trfklce tlzar origialaily decided your case. Army 
further irrqliiry rnust he ralatie to that of'iice. 

if you believe the law was inappn~priardy applied or che analysis used ~ I I  reaching eitc dccisiorl was ilacomuistent wit11 d ~ e  
infimnation pnlvidrd or with prccedcrar dccisitalas, you lalay file a motion ttr tecot~sider. Such a rnotitrn must stat:: thc 
reasons fix rcct,i.isidcrariot~ and be supported by any pertfrlerlk precedent decisitxrs. Arry moiiorl ti) rzcorrsider muse hc filed 
witt~iel 30 days ofthe decision b a t  the motion seeks to reconsider, as rcquircd unlicr 8 F.P.R. 103.5(a)(i)(i). 

...- .* , ">" If  yo~z  h;~ve uew n7 addirinna! informatic~n h a t  you wish ti, have considrrcil. you may file a motion &r reopen. Srrch a nni~tiam 
musc :rase the r~cw facts to he proved at dle: reopeiled proceeding and be supported by affidavits or othcr documenvary 
evidence. Ally rnorior; to rcoperl must be filed widlitr 30 days of the decision that the nii~tion seeks u) reopen, cxcept that 
F~ilure to file before this period expires rnay he excused ill tl~ize iiiscreaioil of thc Scrvice where t r  is dernor~strated thar thc 
driay was reasonahie and bcymd the cimtrol trf tFre appiicarlt or petitioiier. &. 

Any midon rriuse "w fiBfed with ttre offifice that i~rigirlakly decided your case aiong with a fec ot $ 1  10 8% required under 8 
C.F.R. 103.7. 

FOR THE ASSOCEAl'E COMMISSIONER, 
EXAMINATIONS 
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nrScUSSIOK: The noni~.migra~t visa petition was de~ied by tke 
Directcr, Nebraska ServLce Center. The matter is now before the 
Associaee Cornnissfoner for Exaa%natlcns on appeal. The appeal will 
be dis~.issed. 

The petitioner operates a gas station and convenience store. It 
seeks to continxe the employment of the beneficiary in the United 
States as i ~ s  president. The director determined that the 
petitioner had not established that the beneficiary would be 
employed in ehe United States in a managerial capacity. The 
iiirectcr alsc determined char the petitioner had not established 
that the beneficiary had been err.ployed abroad in a primarily 
managerial cr executive capacity, However, this is not sn lssue 
for ar, ex-lension and shoulci have been addressed in -ihe original 
petition. This issue will not be discussed i2 this proceeding. 

On appeal, counsel states that the decision of the director is 
arbitrary and capricious in that the applicant is clearly eligible 
for the classificaeion sorrght. Counsel further states that the 
direcCorrs conclusion that the duties of the position do not meet 
the definition of a manageriab or exec~tive p~sition is erroneous 
and withoxt any foundatioz. Counsel argues that the director's 
conclusioc that the application fails to esEablksh that the United 
States operation is able to support a managerial or executive 
position is likewise without fou~dation. Cou~sel i~bicates the 
petitioner's corporate t ax  returns for 1999 clearly indicate 
income sufficient to support a managerial oz executive position 
with a gross income in excess of $372,000. Corrnsel submits the 
petitioner's corpcrate  inco~~e tax reeurn for 2 3 0 C  to show that the 
corporationrs gross receipts have risen to in excess of $465,000, 

To establish L - l  eligibility under section I C l i a )  (15) (L) of the 
I~.migration and Nationality Act (the Act), 8 U.S.C. 
I l O l i a . )  (15) jL), the petitioner rzst demonstrate that the 
beneficiary, within three years precedisg the beneficiary's 
application for admission into the United States, has been 
employed abroad in a qualifying managerial or executive capacity, 
or in a capacity involving specialized knowledge, for one 
continuous year by a qxalifying organization and seeks tc enter 
the United States te~~porarily in order to continue to render his 
or her services to the same employer or a subsidiary or affiliate 
thereof in a capacity that is ~.anageuisl, executive, or i~vclves 
specialized knowledge. 

8 C.E.R. 214.2 (1) ( 3 )  states that an inddvldual petitlor: filed on 
Form 1-129 shall be accompanied by :  

(i) Zvibence that the pe~itioraer and the 
which employed or will employ the alien a 
organiaa~ions as def fned in paragraph (I) 
this section. 

organi 
re qua1 
(1) (ii) 

(il) Evide~ce that the alien will he employed. i an 
executive, ma~agerial, or specialized knowledge 
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capacity, including a detailed description of the 
services to be performed, 

The issze in this prcceeding is whether the petitioner has 
established that the beneficiary will be employed in a p r i ~ . a s i l y  
managerial or executive capacity. 

SectLon 101(a) ( 4 4 )  (A) of the Act, 8 U,S.C, I l O l ( a j  (4.4) (A), 
provides : 

"Managerial capacityf"means an assignment within an 
organization in which the employee prirarily- 

7. nanages t h e  organization, or a 
department, subdivksion, functior,, or 
co~ponent of the organization; 

iF, supervises and controls the work of other 
stlpervisory, professional, or managerial 
employees, or manages an essential function 
within the organization, or a departme~t or 
subdivision of the organization; 

ill. if another erployee or other employees 
are directly s~pervised, Bas the authority to 
hire and fire or recamrend those as well as 
otker personnel actions (such as promotion 
an6 leave authorization), or If no other 
employee is directly supervised, func~ions at 
a senior level wi~hin the organizational 
hLerarchy or with respect to the function 
managed; and 

fv. exercises discretio~ over t h e  day-to-day 
operatiocs of the activity or fu~ctlon for 
which the employee has- authority. A 
first-line supervisor is not considered tc be 
acting in a managerial capacity pierely by 
virtue of the sapexvisor" ssupervisory &ties 
u~less the employees supervised are 
professional. 

Section 101 ( a )  ( 4 4 )  (B) of the Act, 8 U.S.C. 1101 (a) ( 4 4 )  (B) , 
provides : 

"Executive capacity" an assignmert within an 
organization i~ which the employee primarily- 

i, d i r e c t s  t h e  management of the 
organization cr a major component or function 
of %he organizaticn; 

ii. establishes the goals and policies of t h e  
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organization, ccT.ponent, cr function; 

. . b Irr. exercises wide latitude in discretionary 
decision-making; and 

i .  receives only general supervision o r  direction 
from higher level executives, the board of directors, 

 LO^. or stcckhclders of the organizat' 

In che petitloll, the peti@loner described the ben?e£iciaryfs job 
duties as follows: 

Supervising the day ro day operations of t h e  business, 
supervising employees and reviewing the financial 
status ot the company. 

The petitioner was incorporated in Lhe Stare of Flori6a on 
December 4, 1998. The record shows that the petitioner paid 
salaries and wages of cnly $2,967 in 1999 and $1,590 iz 2000. As 
of the filing date of A-agus~ 11, 2 0 0 0 ,  fzur persons were employed 
by tke firm including the president, a full-time sales person, a 
part-time sales person and a part-time cleaner. 

The petitioner's description of tile beneficiary's jcb duties is 
insufficiert to warrank a f i n d i n g  that tne beneftciary wLll be 
employed F n  a managerLal capacity. The beneficiary's &ties as 
outlined are vagxe and gexral and do not provide cor.prehensive 
data a b m t  the beneficiary's daily activities, It appears, at 
rrost, the beneficiary will be pel-forming operational rather than 
nanagerial duties. The petitioner has provLded ins~fficien~ 
evidence to establish that the beneficiary will be t-.anaging or 
directirq  he management of a function, deparernent, subdivision or 
component of  he comFany. 

Based upon Plhe record, the petitioner has not provided evacience 
~ h a r  the beneficiary will be ma~aging a subordinate staff of 
profess$onal, managerial or supervisory perscnnel who relieve h i m  
from perforaing non-qualifying &dties, Ra~her, the beneficiary is 
the individual performing the necessary tasks for the ongoing 
operation of the conpany, rather than primarily directing or 
maraging those fzcctions through the work of others, 

Beyond the decisbon of the director, the record is not persxasive 
and does nor contain s~fficient doc-~mentacicn to establish that a 
qualifying relationship exises between the pe-itloner and a 
foreign firmr corporation or other legal entlty. 8 C.F.R. 
4 2  (1) 1 G As the appeal will be dismissed. for the 
reasons stated above, this issue need not be examinee further. 
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In visa peti t tor_ p-rcceedingz;, -the burden of proving eligibility 
f o r  t h e  benefit sought remains entirely w i t h  the petitioner. 
S e c t i o n  291 of t h e  A c t ,  8 U.S.C. 1361. Here, t h a t  burden has nct 
bee= mer. 

ORDER: The apgeai is dismissed, 


