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DISCUSSION: Tke n o n i m l i g r a  visa petitior, was denied by the 
Director, Texas Service Center and is now before the Associate 
Commissioner for Examinario~s on appeal. The appeal will be 
d i s ~ > i s s e E .  

The petitioner is a software publisher that seeks to employ the 
beneficiary In the United States as a senior systems engineering 
manager, The director determined the petitioner had not 
eseabiished a qualifying relationship with the foreign entity. The 
director "Len determined that the petitioner had not establishedl 
t 3a t  the cenefickary had been employed abroad in a managerial or 
execuzive capacity. 

On appeal, the petitior,erfs representative explains that Hosting 

Kingdom. The represertative explains t h a z  the petitioner is being 
set up as a new Amxican company that w411 operate utilizing the 
experience and maturity cf the United Kingdom company. The 
representative states thae a qualifying relationship exists 
between Hostlng Support Services L t d .  and Activebytee Software LLC 
in that the rna-ioritv shareholders own and conrrol  t h e  maioritv 

Services Ltd., and Activebytes Software LLC 

The representative indicates that the purpose of the transfer of 
the bexeficiary is to begin the operations of the petitioning 
coF.pany in the United States, 

To establish L-1 eligibility under section I C l ( a )  (15) (L) of the 
~mv~igration and Nationality Act (the Act) , 8 U.S.C. 
1101 (a) (15) (L) , the petitioner must demonstrate that the 
beneficiary, within three years preceding the beneficiary's 
application f o r  admission into the United States, bas been 
employed abroad in a quaiifying managerial or executive capacity, 
cr in a capacity involving specialized knowledge, for one 
cor,tir,uous year by a qualifying organization a d  seeks to enter 
the United States temporarily In order to contin.de to render his 
or her services to the same employer or a subsidiary or affiliate 
tkerecf in a capscity that is managerial, executive, or involves 
specialized knowledge. 

8 C.F.R, 2 1 4 . 2  (1) ( 3 )  states that an individual petitton filed or, 
Form 1-129 shall be accompanied by: 

(i) Evide~ce that the petitioner and the organizario~ 
which employe6 or will eaploy the alien are q~alifying 
israanizations as defined in paragraph (I) (I) (ii) (G) of 
this sectton. 
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which are owned: and controlled by the san-,e parent  or 
individual, or 

( 2 )  Cne of two legal en~itles owned and crofitroiled by 
the sz rme  group of individuals, each individual owning 
and controlling approximately the same share; or  
propsrtion of each entity. 

In t h i s  case, the 100 o~tstandicg shares cf the petitioning firm 
are held by five indivi&dals and companies as follows: 

The petirionerTs claimed affiliate abroad, Hosting Suppcrt 
Services Ltd., has 99 orrtstarlding shares that are held by fcixr 
individuais and companies as follows: 

40 shares 
3 9  sharer; 
a 0  shares 
10 shares 

r1 ~ n e  two entities zre not owned by the sarce parent or individual, 
or by the sane group of individuals, each owning and controlling 
approximately the same share or proportion of each entity, 
Therefore, a qualifying relationship between t h e  U.S. entity and 
the beneficiary's foreign employerhas not been shown to exist. 
For this reason, the petition may not be apprcved. 

The petitioner is a limited liability company that originated in 
 he State of Delaware on March 12, 1999. The petikioner filed its 
petition on May 15, 2001. The record indicates that the 
petitioning firm had not required the transfer of any cross 
funding or capitalization from any other company because it has 
been profitable since the day of start-up. The record a l s o  
contains  bank statements showing that the petitioner was 
naintainLng an active bas ic  business checkicg account during the 
nonths of Cecember 1999 and April 2 0 0 0 ,  Since t h e  petitioner had 
been dokng business for more than one year at the time the visa 
petition was filed, it shall not be considered under the 
regulations covering the start-up of a new business. 

Section 101 (a) (44) (A) of the Ac", 8 U U , S . C ,  1101 (a) ( 4 4 )  (A) , 
provides : 

The term "managerial capacity" means an assignment within an 
organization in which the employee primarily- 
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i. xanages the organization, or a department, 
subdivision, function, or component of the 
organization; 

ii. supervises and controls the work of other 
supervisory, professionaI, or managerial. employees, or 
manages a.n essential functior, within the organization, 
or a department or subdivision of the organization; 

Fit. if another employee or other employees are 
directly supervised, has the authcrity tc h i r e  and fire 
or recommend those as well as other personnel actions 
(such as promotion and leave authorization) , or if no 
other employee is directly sxpervised, functions at a 
senior level witkin rhe organizational hierarchy or 
with respect to the function managed; an6 

iv, exercises discretion over the day-eo-day operaEkons 
of the activity or fanctlo2 for which the employee has 
authority. A first-line supervisor is not considered 
to be accing in a managerLa1 capacity merely by virtue 
cf the supervisor's sapervisory duties unless the 
employees s~pervised are professional. 

Secttor-, 101 (a) ( 4 4 )  {B) of the Act, 8 U.S,C. 1101 (a) (44) IE) , 
provides ; 

The terr. "executive capacity" means an assignment 
within an organization in which the employee primarily- 

i. Ciirects the management of the organization or a 
major cosponent or function of the organizaeion; 

, ' 
11. establishes the goals an6 policies of the 
organization, comgonent, or function; 

iii, exercises wide latitude in discretionary 
decision-making; and 

iv. receives 
f rum higher 
directors, or 

only general supervision or direction 
level exec~tives. the board of 

stockholders of the organization. 

The second issue in this proceeding is whether  he petitioner hss 
established that the beneficiary has been exployed abroad for one 
conrinuous year within the three years preceding the filing cf the 
petition in a primarily managerial or executive capacity by a 
qualifying organization. 

On appeal, the petitioner describes ehe beneficiary's job 
ducies abrcad as follows: 

has continuously occupied the posi~ion of 
Senior System Engineering Manager within our coapany 
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s i nce  Narch 2 6 ,  2000. His duries include t h e  desi~n, 
implementation and support of informa~ron eechzclogy 
systems f o ~  use by the conpanyfs extensive custor.er 
base, This also involved Management of s~pport team 
staff and liaison with "Liaird party company (sic) to 
provLde res~llen~ systems delivery, Furthermore, he was 
responsible for supervising profess~onal Systems 
Engineers, Specialists and Analysrs. 

On appeal, the peti~ioner subrnirs the resumes of the persons that 
the beneficiary supervised abrosd. Based upon the record and the 
additional inf brrna'cion provided on appez7, it is determined that 
ehe beneficiary was employed abroad in a managerial position that 
would have been 5ound qualifying had the firm that he worked for 
been a qualifying entity. 

The petitioner describes the beneficiary's proposed job duties in 
the United S E a t e s  as follows; 

the beneficiary, will fill the position or' 
& Senior Systems Engineering Manager. Hfs 

duties will include dkrecting and ccordinating 
activities of our Internet hosting operations. He will 
plan ar,d develop policies and procedures for carrying 
our our o?eratio~s. He will meet and supervise f u t u r e  
U . S .  professional employees to discuss progress of 
work, resolve problems, and ensure that standards for 
quality and quantity of work are met. He will adjust 
work priorities and staff assignments to ensure 
efficient operations are met, based on workload. He 
will review daily logs and reports to detect recurring 
slowdowns or errors. Me will consult with software and 
hardware vendors and other establishment workers to 
solve problems impeding our hosting process. He will 
meet with users to determine quality of service and 
identify needs. Ee may meet with professionals to 
determine impact of proposed changes in our operations 
and services to users. He wili evaluate new 
technologies to determine usefalness and. comptibility 
with our operations. He will evaluaee proposed projects 
to assess adequacy and recommend purchase cf equipment. 
Mr. Hodge will also develop budgets and monitor 
expenditures. 

will be responsible for establishing work 
plans and staffing f o r  our operations and will arrange - 

for recruitment of professional personnel that our 
company foresees to hire. Furthermore, he will 
supervise professionals in our area of ex~ertise. He 
w i i i  also -ccnfer with ersonnel to provide technical 
advice. Finally, F will prepare reports and 
forecast the positron ol our company's operations. 

On appeal, the representative subzits an organizational chart 
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showing the proposed staffing for the petitioner and a l e a s e  fcr 
t h e  office space the firm w o ~ l d  occapy. 

The petitioner's assertiosss concerning the managerial and 
executive nature of the beneficiary's future duties are not 
persuasive. Corrnselcs  description of the benefilsiaryFs proposed 
job duties is not sufficient LO warrant a finding of managerial or 
executive job duties. It is noted that the assertions of counsel 
(or a representa~ive) do nct constit~~e evide2ce. Matter cf 
Obaiarbena, 19 I & N  Dec.533, 534 (BIA 1988) ; Ka~ter of Ramirez- 
Sanchez, 17 I & N  Dee. 503, 5 0 6  BIA 1980) . Going on record without 
supporting docuxentary evidence is not sufficient for the pxrpose 
of meeting t he  burden of proof in these proceedings. Katter of 
Treasure Craft of California, 14 I&N Dec, 190 (Reg. Gonm. 1 9 7 2 ) .  

The record reveals that aC che rime of filing the petition, the 
petitioner di6 not have any s t a f f  t o  relieve t h e  beneficiary frcm 
performing non-qualifying duties. The petitioner has provided no 
comprehensive description of .the beneficiary's dtities that would 
demonstrate that the beneficiary will be managing or dtrecting the 
nanagernent of a function, department, subdivision or component of 
rhe company upon his entry into the United States. The petitioner 
has not shown that the beneficiary will be func~iorais,g at a 
qualifying senior level within an crganizatlonal hierarchy. 

In this case, the evidence submitted is insufficient to establish 
the beneficiary will be acting in a managerial or executive 
capacity. The planned addition of new employees sometime after the 
beneficiary enters the United does not enhance the beneficiary's 
eligibility for t h i s  classification at the time the petition was 
filed. 

I n  visa. petiticn proceedings, t ne  burden of proving eligibility 
for the be~efit sought remaics entirely with the petitloner. 
Section 291 of t h e  Act, 6 U,S.C. 1361. Here, that b-drden has not 
beer_ net. 

ORDER: The appeal is dismissed. 


