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INSTRT JCTIONS : 
'I'his is the decision in yotrr case. AII documents hitve heen returned to the office which orlginitlly decided your case. 
Any l'iirtfler inquiry must be made to rhat office. 

If you believe the Irtw was imppropriateiy applied or the analysis used in reaching the decision was incansislenr wi'i  
the information provided or with precedent decisions, you may file a   no ti at^ to reconsider. Such a marion must state 
the reasons for reconsideration and be supported by any pertinent precedent beci*itzns. Any motion lo reconsider must 
k Blcd within 30 days of the decision that he motion seeks b reconsider, as required under 8 C.F.R. 103.5(a)(l)fi). 

If you have new or additional informarion that you wish to have ct~rrsidered, you may EIe a motion to reopen. Such a 
motion must starc: the new f~cts  to be proved at the reopened proceeding and be supported by aamdavits or other 
documentary evidence. Any motion to reopen musr be &cd within 30 days of the decision that the motion seeks to 
reopen. except that failure to tile before &is period expires may be excused in the discretion of' the Service where ir: is 
demonstrated that the delay was reasonabIe and btyond rht: contra1 of the applicant or petitiotier. @. 

Ally nlotion must bc filed wiih the office that oripinafly decickd your case along with a fee of $I ID as required under 
8 C.P.R. 103.7. 

FOR THE ASSOCIATE COMMISSIONER. 
EXAMCNA'i'IONS ,-- 

, Robert P. Wjernann, Director 
. Administrative Appeals Office 
, k 
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DISCUSSTOX:: Tke  nonirrnigrant visa petition was dezied by the 
Director, California Service Cexter, and is cow before t h e  
Associate Commissr0s;er for Examinatiom on appeal. The appeal will 
be disaFssed. 

The petitioner is an international restaurant chain, food processor 
and, di~tributcs. It seeks to employ-the benef ic'iary temporarily in 
the Enited States as its director of operations. The director 
determined that the petitioner had not established thak a 
quaiifying relatioriship exists between t h e  U.S. enticy and the 
beneficiary's foreign enployer. 

On appeal, coilnsel ssser ts  t h a t  an affiliate relationship does 
exist and sxbm2ts additional evidence in support of his c l a i m ,  

TO establish L-l eligibi1it;y under section 101(a) (15) (L) of the 
I~.nigra+,io~ an6 h'aLior,ality Act (the Act) , 8 3. S .  C. 1101 (a) (15) (L) , 
the petitioner v.xst denonstrate that the beneficiary, within. Lhree 
years preceding the beneficiary's application for admission into 
the United States, has been employed abroad in a qualifying 
managerial or executive capacity, or in a capacity involving 
specialized knowledge, for one ccntinzons yeas by a qualifying 
~rganizaticn and seeks to enter the United States tenporarily in 
order to continue to rendez his o r  'her servFces co the  s2rt.e 
egplcyer or a subsidiary or a£ f iliate thereof in a capacity that is 
managerial, executive, or i~volves specialized knowledge. 

8 C.F.R. 21'4.2(1)  ( 3 )  states t h a t  an individual petition filed on 
Form 1-129 shail be acconpanied by: 

(i) Evidence t h a t  the petitiozer and the organization 
which employed or will employ the alien are palifying 
organizations as defined in paragrilph (i) (1) (ii) ( G )  of 
this section. 

(ii) Evidence tnat the alien will be employed in a2 
executive, managerial, or spec i a l i zed  knowledge capacity, 
izclxding a detaiLed description of the sewices to be 
performed. 

At issue in this pzoceedin~ is whether a qualifying relacionship 
exists between che U.S. petitiocer and a foreig? entity. 

8 C . F . R .  214.2 (1) (1) (ii) ( G )  states: 

QuaiifyYng organization means a Uzited Skates or foreign 
firm, corporation, or other legal eztity which: 

(1) Meets exitctly one of the quaiifyi~g relationships 
specified i n  the definitions of a parent, branch, 
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a f f i l i a t e  o r  subsidiary specif ied i n  paragraph (1) (1) (ii) 
of t h i s  sec t ion;  

( 2  Is o r  will be doing business (engagirq i n  
in te rxa t iona i  t rade  4s not required) as an etxployer i n  
the United Stazes and i n  a t  least o m  other country 
d i r e c t l y  or  through a parent ,  branch, a f f i l i a t e ,  or 
subs id iary  for the  duration of the a l i e n ' s  s t ay  i n  zhe 
United States as an intraconpany t r acs fe ree ;  and 

( 3 )  Otherwise meets the requirements of sec t ion  
lGi (a)  (15) (L) of the Act. 

8 C.F.R. 2 1 4 - 2 ( 1 )  (1) (ii) (I)  states: 

Paren t  rneacs a f i r m ,  corporation, o r  other legal e n t i t y  
which has subs id ia r i e s .  

8 C . P . R .  214.2(1) (1) (ii) (J) states: 

Branch meam an operation dLvision o r  o f f i c e  of the sane 
organizat ion housed i n  a d i f f e r e n t  location. 

8 C.F.2 .  214 .2  (2.) (1) (ii) (K) states: 

Subsidiary means a firm, corporation, or other legal 
entity of which a parent owns, d i r e c t l y  o r  indirectly, 
more tkan half of t he  e n t i t y  and cont ro ls  the e n t i t y ;  o r  
owns, directly or inciirectly,  half  of the  entity ane 
controls the entity; or oms,  directly or i n d i r e c t l y ,  5 0  
percent of a 50-50 jo in t  venture and has equal coz t ro i  
and veto power over the entity; o r  om-a, i 'zirec~ly or 
ixdirectLy, less khan half of the e n t i t y ,  bst iz fact 
con t ro l s  the enticy. 

8 C . F . R .  214.2 (1) (1) (ii) (L) states, in per t inent  part: 

Affiliate rr.eans (1) O n e  of two sxbs id iar ies  both cf which 
a r e  owned and conLrolled by  he same pareni o r  
individual, o r  

( 2 )  one of two legal e n t i t i e s  owned and cont ro l led  by 
the  sar.e group of individzals .  each individual ow ing  and 
controiling approxiaa te ly the  same share o r  proportion of 
each e r t i z y .  

T*L, ...e record reflects that t he  p e t i t i o n e r  is owned by - 
The record also indicates that E? majority of the foreign 

entizy, Ozigaahima Honpo Co., Ltd.. which employs the beneficiary, 
is  owned Mr. 
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I n  a statement submitted in .response to the Servicefs request for i 
additionai evidence, counsel provided the following breakdown of 
owzership interests in the foreign entity: 

,823 shares of stock 
the Chief Executive 
owns 1,44 0 shares of 

cou~sel also submitted photocopies of tke petitioner's stock 
certificates reflecting ownerskip interest ix the 
petitioning enzity, as well as a list of stcck holders of the 
fcreign e~rity, corfirming the above breakdown of ownership 
i ~ t e r e s t s  of that entity. 

The director denied the petition, concludirig that the petitioner 
. failed to establish en affiliate relationship with a foreign 
entity. 

Or? appeal, counsel submits a brief, arguing mainly that an : 

affiliate relationship exists by v i r t ue  of the "high degree of 
comrt-.on cwnership and rxaoagement between the two conpanies either i 
directly cr through third entity." Ccunsel's argunent is : 

apparently based is his interoretation of ficomzon ownershipn which i 
he claims ie the product of majority ownership OL . c .  ; 
both the 3 . S .  petitioner and the foreign entity. Eowever, 
ccunsel' s interprertatior, of vcornmon ownershipfi is incorrect. 8 ; 
C.F.R. 214.2 (1) (1) (ii) (L) is ciear on the meaning of zlaffiliiltelf in i 
that it requires that the G . S .  and foreign entities either be i 
subsidiaries which are owned and controlied by the same parent or ; 
individual, of that they be owned and controiled by the same group : 
of irdividuals, each individual owning and controlling : 
approximately the same share or proportior. of ezch enf i cy .  In the : 

instant case, couxsei readily adnits that Mr. owns 100% of 
&he petitioning entity, while owcing on1 47% of 
entity. Counsel also admits that while 

v the foreign 
1s t h e  sole i 

owner of the petitioning entity, the foreign entity is owned by two 
individuals and three entities. 

Nevertheless, counsels asserts that despite the fact that = 
d o e s  not own the majority of the foreign entir;yJs shares, 
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he effectively has control over the organization by virtils of proxy 
votes. In support of this claim, counsei submits a no~arized 
staternenc fror. his wife, sigzed on May 18, 2001, giving Mr. 
v o e i c g  authority over her shares, and an w d a t e d  letter, 
signed by represe~tacives of the three e n t i t i e s  w i t h  ownership 
ixtezests i-?,  he foreign encity, givicg Mr. si~ilar voting 
aurthority over their shares. Rowever, 8 C . F . R .  1 C J M 2 ( b ) ( 1 2 )  
s ta tes ,  in pertinent part: "An application or petition shall be 
denied where evidence submic~ed . . does not establish f i l i n g  
eligibility at t h e  cime the appiicacion or petitior- was f iied. In 
the  instant case,  l e t t e r  is dated more than five 
rmrichs after the petition was filed, and che letter giving = 

v o t i n g  control over the remaining shares is not dated at 
a i l  T h r e f o r e ,  t h e  peticloner has failed to establish t h a t  

h a d  100% of the proxy votes at  he time the p e t i t i o n  was 
filed. in f ac t ,  even if the petitioner were able to establish that; 
the beneficiary had all of the foreign entity's voting power, the 
c -act remains  hat the petitioner is still not be ownee by the same 
group of individuals as the foreign ectity. Therefore, the 
relationship between zhe two entities cannot be considered 
q ~ a l i f y i r q  under S C . F . R .  214 - 2  (1) (1) (ii) (L)  (2 )  . 
En revtew, there is no evidence to demonstrale that a qdalifying 
relationshk?-ip exists between the U . S .  petitioner and the 
beneficiary's foreign employer. Therefore, the beneficiary is 
ineligible for L-1 visa classificarion as an intracompariy 
transferee under sec t ion  10lia) (15) (L)  of the Imrnigrazion and 
Nationality ACT:. 

Beyond the scope of the  director's decision, the record inciicates 
t h a t  che pe~itioner had no authority to file an 1-129 petition on 
behzlf of t h e  beneffciary, as the beneficiary intended t o  come to 
the United States t o  be employe6 b y w h i c h ,  while 50% 
owned by - it? m t  the petitioning entity. 8 C.F.R. 
2 1 4 . 2 ( 1 )  ( )  ( 2 )  staces in pertine~t part that "the organization 
which seeks the classification of an alien as an intracorngany 
transferee is ref erred to as the petitioner. rf Accordingly, the 
organization which seeks Lo emr~loy the beneficiary fn the instant 
case is not the organization chat filed the Form 1-129 petition. 
However, as the appeal is being dismissed on grounds discussed 
above, t h i s  issue need not be addressed further. 

- 
L n  visa petition proceedings, the burden of proof renains entirely 
with the petftiozer. Sectsion 291 of the Act, 13 E.S.C. 1361. Here, 
that burden has not been met. 

ORDER : The  appeal is dismissed. 


