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IN BEHALF OF PETITIONER:

INSTRUCTIONS: _
This is the decision in vour ¢ase, Al documents have been returned to the office which originally decided your case.
Any further inguiry must be made to that office.

If you belicve the law was inappropriately appticd or the analysis used in reaching the deciston was inconsistent with
the information provided or with precedent decisions, you may file a motion to reconsider, Such a motion must stare
the reasons for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must
be filed within 30 days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. 103.5()}(1)({).

If you have new or additiona! information that you wish o have considered, you may filc a motion to reopen. Such &
motion tmust state the new facts to be proved at the reopenad proceeding and be supported by affidavits or other
documentary evidence. Any motion to reopen must be filed within 30 days of the decision that the motion sceks to
reopen, except that failure to file before this period expires may be excused in the discretion of the Service where it s
dempnstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion must be filed with the office that originally decided your case along with a fee of $110 as required under
8 C.FR. 103.7.

FOR 'THE ASSOCIATE COMMISSIONER,
EXAMINATIONS

Robert P. Wiemann, Director
Administrative Appeals (Gffice
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DISCUSEION: The nonimmigrant visa petition wag denied by the
Director, Nebraska Service Center. The matter is now before the
Associate Commissioner for Examinations on appeal. The appeal will
be rejected as improperly filed. The case will be remanded for
further consideration.

The petiticner is engaged in providing engineering services for the
automotive industry. It seeks to employ the Dbeneficiary
temporarily in the United States as its design engineer. The
director determined that the petitioner had not established that
the beneficilary possesgses specialized knowledge.

8 C.F.R. 103.3(a)(2) (i) states, in pertinent part:

The affected party shall file the complete appeal
including any supporting brief with the office where the
unfavorakble decigion was made within 20 days after
gervice of the decigion. (Emphasis added.)

8§ C.F.R. 103.2(a){7) (1) states, in pertinent part:

An application or petition received in a Service cffice
shall be stamped to show the time and date of actual
receipt and, unlegg otherwise specified in part 204 ox
part 245 of thisg chapter, shall be regarded asg properly
filed when so stamped, 1f it 1is properly signed and
executed and the reguired filing fee ig attached or a
wailver of the filing fee is granted. 2An application or
petition which is not properly signed or is submitted
with the wrong filing fee shall be rejected as improperly
filed. {(Emwphasgis added.)

The denial notice in the instant case was gent to the petitioner on
August 29, 2001, The petitioner initially filed the appeal on
September 18, 2001. However, the appeal was returned with a note
from the Service informing the petitioner that the proper fee was
not submitted and that therefore the appeal cannot be accepted.
The appeal and proper fee were received by the Service on October
5, 2001, 37 daye after the denial had been issued. The appeal was
untimely filed and therefore must be rejected,.

However, 8 C.F.R. 103.3{(a) (2){(v)(B) (2} states the fcllowing:

If an untimely appeal meets the reguirements of a motion
te reopen . . . or a motion to reconsgider . . . , the
appeal must be treated as a motion, and a decisgion must
be made on the merits of the case.

8§ C.F.R. 103.5{a){2) states, 1in pertinent part, that a motion to
reopen must state the new facts te be provided 1inn the recpened
proceeding and be suppcrted by affidavits or other documentary
evidence.
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8 O.F,R. 103.5(a) {(3) states, in pertinent part:

A motion to reconsider must state the reasons for
recongideration and be supported by any pertinent
precedent decisions to establish that the decision was
based on an incorrect application of law or Service
policy. A motion te reconsider a decision on  an
application or petition must, when filed, also establish
that the decision was incorrect based on the evidence of
record at the time of the initial decision.

In the instant case, petitioner submitted evidence and information
rhat had not been previously provided for Service review.
Accordingly, the matter will be remanded for further consideration.

ORLER: The case is remanded for further action and
conaideration.



