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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, California Service Centéer. The matter ig now before the
Asgociate Commigsgioner for Examinations cn appeal. The appeal will
be digmissed.

The petitioner is a diamond importer and wholesaler. It seeks to
employ the beneficiary temporarily in the United States as its
manufdacturing manager. The director determined that the petitioner
had not established that the beneficiary had been or would be
employed in a primarily managerial or executive capacity.

Cn appeal, counsel asgerts that the director erred in denying the
petition and submits a brief In support therect.

To esgtablish L-1 eligibility under section 101{a) (15} (L) of the
Immigravion and Nationallty Act (the Act), 8 U.S.C. 1101 (&) (15) (L),
the petitioner must demonstrate that the heneficiary, within three
vears preceding the beneficiarvis application for admigsion into
the United States, has been employed abrcad in a qualifving
managerial or executive capacity, or in a capacity involving
specialized knowledge, for one continuous vyear by a qualifying
organization and seeks to enter the United States temporarily in
order  to continue to render his or her services to the ganme
employer or a subsidiary or affiliate thereof in a capacity that is
managerial, executive, or involves gpecialized knowledge.

8 C.F,R. 214.2{1)(3) states that an individual petition filed omn
Form 1-129% shall be accompanised by:

(i) Evidence that the petitioner and the ocrganization
which employved or will employ the alien are gualifying
organizaticns as defined in paragraph (1) (1) (11) (G) of
thig sectiomn.

(1i) Evidence that the alien will be employed in an
executive, managerial, cor specialized knowledge capacity,
including a detalled description of the services to be
performed.

(111} Evidence that the  alien has at Ileast one
continuousg vyear of full-time employment abreoad with a
gqualifying organization within the three vears preceding
the filing of the petition.

(iv) Evidence that the alien’s prior vear of employment
abroad was in a position that was managerial, executive,
or invelved specialized knowledge and that the alien’s
prior educaticn, training, and employment gualifies
Him/her to perform the intended services in the United
States.
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The U.S. petitioner gtates that it was established in 1%%0 and that
it 1g a wholly-owned gubsidiary of Ramani Exports, located in
Mumbai, India. The petitioner declares elight employees and $5
million in gross revenues. The petitioner seeks to employ the
beneficiary for two yvearg at a salary of £3,500 per month.

At dsmgue 1in this proceeding 1s whether the petiticner has
established that the beneficiary will be employed primarily in a
managerial or executive capacity.

Section 101 (a) {44) (A} cf the Act, g8 U.s.C. 1101 (a) (44) (A},
provides:

Managerial capacity means an assignment within an
crganization in which the employvee primarily-

i. manages the organization, or a department,
gubdivigion, function, or component of the
organization;

il. guperviges and controls the work of cother
supervisory, profeggional, cr manacgerial
amplovees, or manages an eggential function
within the organization, or a department or
subdivigion of the organization;

iii. i1f another employee cr other employees
are directly supervisgsed, has the authority to
hire and fire or recommend those as well as
other perscnnel actions (such ag promotion and
leave suthorization), or if no other emplovee
ig directly gupervised, functions at a senior
level within the organizational hierarchy or
with respect to the function managed; and

iv. exercises discretion over the day-to-day
operations of the activity or function for
which the employee has authority. B
first-line supervigor is not counsidered to be
acting in a managerial capacity merely by
virtue of the supervigor’'s supervisory duties
unless the emplovees gupervised are
profeggional.

Section 101l{a) (44) (B} of the Act, 8 U.8.C. 1101l(a) (44} (B),
proviaes:

Executive capacity meang an asgsignment within an
organization in which the emplovee primarily-
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1. directs the management of the organization
or a major component or function of the
organization;

ii. sstablisghes the goals and policies ¢f the
crganization, compenaent or function;

11i. exercises wide latitude in discretionary
decision-making; and

iv. receives only general supervision or
direction from hicher level executives, the
board of directors, or stockholders of the
organization.

The petition gtateg that the beneficiarv’'s job abroad was primarily
oversdeing "operatlions of raw stones and diamonds division of
wholesaler and manufacturer of stones." The petition also stateg
that the beneficiary’s Job with the petitioning orcanization will
be to oversee the raw steones division and be in charge of
"coordinating the activities of selection of stones and analyzing
cogt and guality factors of the department.®

On October 2, 2001, the petitioner was notified by the Service that
the infermation thus far submitted was insufficient to render a
favorable decigion. The petition was instructed to submit, in
part, additiconal evidence establishing that the beneficiary has
been and would be employed in a primarily managerial or executive
capacity. Specifically, the director asked that the petitioner
provide organization charts for the foreign parent and U.S.
subsidiary organizations, including the names, position titles and
brief job descriptions cf all of the employees that the beneficiary
hag guperviged and plans to supervige.

In regponse to the above reguest, the petitioner submitted the
organizational charts for both companies, a list of names of the
employees whom the beneficilary has supervised abroad, and their
regpective salaries. However, unlike the crganizational chart for
the foreign entity, the chart for the U.S. company named only three
emplovees, even though it listed a total of aix job positions.
Furthermore, the petitioner did not submit any job descriptions for
the beneficlary’s subcrdinates abroad and did not name any
subordinates for his proposed position in the United States. The
petiticoner’s organizaticonal chart merely indicates the
beneficiary’s propoged position, but does not indicate who, if
anyone, will actually be performing the non-managerial -ob duties
of the rough diamond and manufacturing division which the
beneficiary will purportedly be managing.
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The director denied the petition, concluding that the petitioner
failed to establish that the bensficiary hag been and will be
funetioning in a managerial or executlve capacity.

On appeal, counsel asserts that the director erred in concluding
that the beneficiary was emploved in the United Stategs. While the
wording in the denial indicates that the director was mistaken in
concluding that the Dbeneficiary has been employved by the
petitioner, the fact remains that the director’s analysis of the
evidence of record is sound, leading to the conclusion that denial
of the petition in this case was warranted. The director noted
that the W-2 wawge and tax statementg lsgsued by the petitioner to
its employeeg for the vear 2000 indicate that three out of four of
those employees are employed on a part-time basis. The
petitioner’s organizational chart, gubmitted earlier, alsco falls to
indicate any potential employees that the beneficiary plans to
manage under his proposed managerial posgition. Therefore, the
evidence of record fails to establish that the beneficiary'would be
reiieved of having to perform nongqualifving duties so that he can
primarily perform a managerial function, ag hig title suggests.

Furthermore, counsgel provides the following brief description of
the beneficiarvy’'s proposed duties in the United States:

Cnly executive management perscnnel, as the Applicant,
‘would have duties and regponsibilities of recommending
capital expenditures for acquisitions of manufacturing
product purchases, evaluating systems, procedureg and
policies of company activities, and enforcing compliance
with ©policies and governmental or lmport/export
regulations.

Coungel alsc indicates that the beneficiary’'s dutlies abroad involve
averseelng and controlling the work of others, a description which
ig sgupported by the long list of the beneficiary’s subordinates
provided in the petitioner’s resgponse to the reguest for additicnal
evidence. However, the above description of the beneficiary’'s
proposed duties is too vague and general to convey any real
undergtanding of what the beneficiary will he deoing on a daily
basis or whether he will be supervising any subordinates at all.
There is no clear explanation of what systems need to be evaluated,
what 1s meant by "capital expenditures,” or how the beneficiary
plans to ensure compliance with policies and regulations. While
the petitioner is not required to establish that the beneficiary
will supervige gubordinates in order to qualify for an L-1A visa
classification, it must nevertheless egtabligh that the beneficiary
will be relieved from having to perform nongualifying tasks. In
the instant case, counsel has not Indicated that the petitiocner
plang to hire subordinates for the beneficiary to supervise.
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Therefore, 1t cannot be concluded that the beneficiary will he
primarily supervising a subordinate staff of professional,
manageérial, or supervigory persgonnel whoe will relieve him from
performing nongualifying duties. Nor has the petitioner
demonstrated that 1t hag reached or will reach a level of
organizational complexity wherein the hiring/firing of personnel,
digcretionary decision-making, and setting company goalsg and
policies congtitute gignificant components of the duties performed
cn oa day-to-day basgisg. Nor doeg the record demonstrate that the
beneficiary primarily manages an esgential functicn of the
crganization or that he operates at a senior level within an
organizational hierarchy. Based on the evidence furnisghed, it
cannot be found that the beneficiary has been or will be emploved
primarily in a qualifving managerial or executive capacity. For
this reasgon, the petition may not be approved.

In visa petition proceedings, the burden of proving eligibility for
the benefit sought remaing entirely with the petitioner. Secticn
281 of the Act, 8 U.5.C. 1361, Here, that burden has not been met.

CRDER: The appeal is dismissed.




