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DISCUSSION: The nonimmigsant visa petition was denied by the 
Director, California Service Center. The matter is now before the 
Associate Comnissioner for Examinakions cn appeal.. The appeal will 
be disr,issed. 

The peeitioner is a diamond importer and whoiesaier. IL seeks t o  
employ the beneficiary tenporarily in the United States as its 
manufacturing manager. The director determined that the pet i t ior rer  
had not established that the benef ic i a ry  had been or would be 
employed in a primarily managerial or executive capacity. 

On appeal, counsel asserts that the director erred in denying the 
petition and submits a brief in support thereof. 

l o  establisl-, L-1 eligibility under section IOl ( a )  (15) (L) of the  
Irmigra~ion and Nationality Act ( t h e  Act) , 8 U.S . ( S o  1101 (a) (15) (L) , 
the petitioner nust  demonstrate that the beneficiary, wi~hin three 
years preceding the beneficiary" application for admission intc 
the Uniced States, has been employed abroad 1 a qualifying 
managerial or executive capacity, cr in a capacity involving 
specialized knowledge, for one contin-LOGS year by a qualifying 
organization an6 seeks to encer the Unite6 States temporarily in 
order to continue to render his or her services to the same 
employer or a subsld~ary or a££ llrate thereof In a capacity that is 
managerial, executive, or involves specialized knowledge, 

8 C.F,R. 2 1 4 . 2  (1) ( 3 )  s t a t e s  t h a t  an i n d i v i d ~ a l  petitlon filed or, 
Forr 1 - 1 2 9  shall be acconpanied by; 

(i) Evidence that t h e  petitioner and the organization 
which ernployed or will e~,ploy the alien are guaLiEying 
organkzaticns as defined in paragraph (I) (I) (ii) (G) of 
this section. 

(ii) Evidence Char, the alien will be employed in an 
executive, managerial, or specialized knowledge capacity, 
including a detailed description of the s e r v i c e s  to be 
performed, 

(iii) Evidence thae the alien has at least one 
continuous year  of fuli-time em.plop,ezlt abroad with a 
qualifying organization w i ~ k i n  ~lze three years preceding 
the filing of the petition. 

(iv) Evidence that t h e  alien" prior year of employment 
abroad was In a position t h a t  w a s  managerial, executive, 
or izvolved specialized knowledqe and that the alien's 
prior education, training, an.; emp1nyn.en.t qcalifies 
him/her  to perform rhe intended services in the United 
S t a t e s .  
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The 3. S .  p e t i t i c n e r  staces chat ~t was established rn 1990 and  hat 
it is a wholly-owned subsidiary of Rarnani ExporCs, locared in 
M i l m b a i ,  India, The petitioner dec la res  eight employees and $5 
million is, glross revenues. The pezicioner seeks co employ  he 
beneficiary f o r  two years ar a salary of $3,530 per month. 

At issue in this proceeding is whether the petitioner has 
e s t a b l i s h e d  thar che beneficiary will be employed primarily ic a 
managerial sr execut ive capacity. 

Section IOl(a)  (44) (A) of the Act, 8 U.S.C. 1101 (a) (44) (A), 
provides : 

Managerial capacity means an assignr.en@ within an 
crganization i n  which the errplcyee primarily- 

i . manages t h e  organizz\cion, or a depar'crnent , 
subdivisiufi, fulicticra, or corxpone~t of t h e  
organization; 

ii. sxpervises anii controls the work cf other 
supervasory, professional, or managerial 
err.ployees, or manages an essential fu~ctiox 
within the organization, o r  a department o r  
subdivision of ehe organization; 

* ~ 

111. if another employee or other ew.ployees 
are cirectly supervised,  has the authority t o  
h i r e  and f i r e  o r  recommend those as w e l l  as 
o t h e r  personnel actions (such as promotion and 
leave authorization), or if no other employee 
is directly supervised, functions ac a senior 
level within the organizazional hierarchy or 
with respect to the fsnction managed; and 

iv. exercises discretion over the day-to-day 
operations of the ac~ivity or fus,c'r;i.cn for 
which the ers.pIoyee has authority. Pi 
 firs^-line supervisor is not considereti LO be 
acting in a mana9erial. capacity merely by 
virtue of the supervisor's supervtsory duties 
unless the employees s ~ p e r v i s e d  are 
professional. 

Section 101 (a) ( 4 4 )  (E) of che Act, 8 U.S .C. 1101 (a) ( 4 4 )  (9)  , 
prcvides : 

Execztive capacrEy means an assignment within an 
organlza t lon  i n  which t h e  employee primarily- 
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i. directs the management of the osganizatior? 
or a major coxponent or function of the 
organization; 

ii. establishes the goals and policies of the 
crganization, component or function; 

iii. exercises wide latitude in discretionary 
ciecision-making; and 

iv. receives only general sxpervision cr 
directior, frorr. higher level executives, the 
board of directors, or stockholders of khhe 
organization. 

The p e t k t i o r .  states that the beneficiary' s job abroad was primarily 
overseeing gropera t ions  of raw stones 2nd diamo~ds division of 
wholesaler and manufacturer of  stone^.^ The petition also states 
that the beneficiary's job with the petitioning organization will 
be tc oversee the raw stones division and be in charge of 
"coordinating the activities of selection of stones and analyzing 
cost and quality factors of the departnent." 

On October 2, 2001, che pericioner was notified by the Service thal; 
the infcrmation thus far submitted was knsufficien~ to render a 
favorable decision. The petition was instructed to submit, ir? 
part, additional evidence establishing that the beneficiary has 
beec end would be emgloyed iz. a primarily managerial or executfve 
cagacity. Specifically, the director asked that the petitioner 
provide organization charts for the forelgn parent and U .  S .  
scbst6iary organizations, including the n a m s ,  position titles and 
brief job descriptions of all of  he employees that the beneficiary 
has supervised and plans to supervise. 

In response co rhe above r e p e s t ,  the petLtiones subrn i~ ted  the 
crganlzational charts for both companies, a l ~ s t  of names of the 
employees whom the beneficiary has supervised abroad, and their 
respective salaries. However, unlike the organizational chart for 
khe foreign encicy, the cnart for the U .  S .  company named only three 
enployees, even though it listed a total of six fob positions. 
Ftirzhervore, the petrtlcner did not sub mi^ any job desc9-ipeio~s for 
the beneficiary's szbordinates abroad and did not name any 
subordinates for his proposed position in the Unlced States. The 
pet2tioner1s organizational chart merely indicates the 
beneficsary's proposed posltiog, but does not indlcare who,  I£ 
anyone, will actually be performing the non-nanagerial fob duries 
of the rough diamond and manufacturing division which the 
beneficiary will purpor~edly be macaging. 
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Therefore, it cannot be concluded that the beneficiary will be 
pri~.auily supervising a subordinate staff of professional, 
managerial, or supervisory personnel w h o  will relieve him from 
performing nonqualifying duties. Nor hss  the petitioner 
demonstrated t h a t  it has reached or will reach a level of 
organizational complexity wherein the hlringlfiring of personnel, 
discretionary decision-making, and setting coT.pany goals and 
policies constitute significant components of the duties performed 
on a day-to-day basis. Nor does the record demonstrate that the 
beneficiary primarily manages an essential functicn of the 
organization or that he operates at a senior ievei within an 
olrganizational hierarchy. Based on the evidence furnished, it 
cannot be found that the beneficiary has been or will be employed 
primarily in a qualifying managerial or executive capacity. For 
this reason, the petition may not be approved. 

I n  visa petition proceedings, 'rhe btlrrden of prcving eligibility for 
the benefit sought remains entirely with the petirioner. Section 
231 cf t h e  Act, 8 U. S.C.  1361. Here, that burden has not been met. 

ORDER r: The appeal is dismissed. 


