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ON BEHALF OF PETITIONER:

INSTRUCTIONS:
This is the decision in your case. All documents have been returned to the office that originally decided your case. Any
further inquiry must be made to that office.

If you believe the law was inappropriately applied or the analysis used in reaching the decision was inconsistent with the
information provided or with precedent decisions, you may file a motion to reconsider. Such a motion must state the reasons
for reconsideration and be supported by any pertinent precedent decisions. Any motion to reconsider must be filed within 30
days of the decision that the motion seeks to reconsider, as required under 8 C.F.R. § 103.5(a)(1)(i).

If you have new or additional information that you wish to have considered, you may file a motion to reopen. Such a motion
must state the new facts to be proved at the reopened proceeding and be supported by affidavits or other documentary
evidence. Any motion to reopen must be filed within 30 days of the decision that t;he motion seeks to reopen, except that
failure to file before this period expires may be excused in the discretion of Citizenship and Immigration Services (CIS) where
itis demonstrated that the delay was reasonable and beyond the control of the applicant or petitioner. Id.

Any motion must be filed with the office that originally decided your ¢

ng with a fee of $110 as required under 8 C.FR.
§ 103.7.
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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Vermont Service Center. The matter is now before the
Administrative Appeals Office on appeal. The appeal will be
dismissed. ’ ‘

The petitioner imports and exports gem stones and diamonds. It
seeks to continue to employ the beneficiary temporarily in the
United States as its "general manager (marketing)." The director
determined that the petitioner had not established that the
beneficiary would be employed in the United States in a managerial
or executive capacity.

On appeal, counsel states that the beneficiary’s duties clearly
demonstrate a managerial and executive function. Counsel further
states that the petitioner submitted substantial evidence to
demonstrate the wviability of the organization as well as the
managerial and executive nature of the beneficiary’s duties.
Counsel argues that the director focused only on the beneficiary’s
supervisory duties instead of considering the totality of the
managerial and executive function. Counsel indicates that the
director failed to take into account the development stage of the
organization and the economic impact of the "9/11" incident in New
York City in general and the diamond industry in particular.
Counsel further states that the petitioner has hired four persons
and provided them with employment.

To establish L-1 eligibility under section 101 (a) (15) (L) of the
Immigration and Nationality Act (the Act), 8 U.S.C. §
1101 (a) (15) (1), the petitioner must demonstrate that the
beneficiary, within three years preceding the beneficiary’'s
application for admission into the United States, has been
employed abroad in a qualifying managerial or executive capacity,
or in a capacity involving specialized - knowledge, for one
continuous year by a quallfylng organization and seeks to enter
the United States temporarily in order to continue to render his
or her services to the same employer or a subsidiary or affiliate
thereof in a capacity that is managerial, executive, or involves
specialized knowledge.

The issue to be addressed in this proceeding is whether the
petltloner has established that the beneficiary will be employed
in the United States in a primarily managerial or executive
capacity.

Section 101 (a) (44)(A) of the Act, 8 U.S.C. § 1101 (a) (44) (n),
provides: ‘

The term ‘"managerial capacity" means an assignment
within an organization in which the employee primarily-

i. manages the organization, or a department,
subdivision, function, or component of the
organization; 3
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ii. supervises and controls the work of other
supervisory, professional, or managerial employees,
or manages an essential function within the
organization, or a ddpartment or subdivision of the
organization;

iii. if another employee or other employees are
directly supervised, has the authority to hire and
fire or recommend those as well as other personnel
actions (such as promotion and leave
authorization), or if no other employee is directly
supervised, functions at a senior level within the
organizational hierarchy or with respect to the
function managed; and

iv. exercises discretion over the day-to-day
operations of the activity or function for which
the employee has authority. A first-line

supervisor 1is not considered to be acting in a
managerial capacity merely by virtue of the
supervisor's supervisory duties unless the
employees supervised are professional.

Section 101l(a) (44)(B) of the Act, 8 U.S.C. § 1101 (a) (44) (B),
provides:

The term "executive capacity" means an assignment
within an organization in which the employee primarily-

i. directs the management of the organization or a
major component or function of the organization;

ii. establishes the goals and policies of the
organization, component, or function;

iii. exercises wide latitude in discretionary
decision-making; and

iii. receives only general supervision or
direction from higher level executives, the
board of directors, or stockholders of the
organization.

Initially, the petitioner described the beneficiary’s proposed job
duties as general manager (marketing) as follows:

His focus will be to expand and stabilize our existing
market base and direct the North American operations
which include United States and Canada.

The operations are patterned along thé lines of the
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parent company and in adherence to the policies,
practices and strategies of the parent abroad. However,
due to the set up of our organization, beneficiary will
also be required to travel extensively as and when
required.

Mr. Kothari will develop and implement strategy for
further expanding our operations including budgeting,
marketing, sales, advertising and personnel operations
of our US organization.

This will include:

e Studying global and 1local market conditions and
devising a marketing strategy to derive maximum
advantage;

e Attending periodical meetings to discuss business
activities and reporting the activities of the US
subsidiary;

e Notifying the parent company of recent developments
in the diamond industry and suggesting measures for
structuring the company’s marketing strategy;

e Representing the company in negotiations with out51de
parties as pertinent to our business interests; and

e Attending to domestic and international conferences
as and when necessary.

In addition to the above, Mr. Kothari will continue to
be responsible for the following:

a. Direct overall marketing policy and coordinate with
the parent company in India; ‘

b. Summarize and forecast the company’s business
activity and financial position;

c. Establish and recommend major economic activities
and policies;

d. Direct financial planning, procurement and
investment of funds for the organization;

e. Supervise the trends in gem stones and cut diamonds
and conduct detailed marketing strategies;

f. Conduct research, study market conditions and gauge
the acceptability of the products in the market;

g. Identify and introduce new styles into the North and
South American, Canadian and European markets;

h. Manage in-house business activities and analyze
sales statistics to generate revenue  under specific
guidelines;

i. Coordinate with independent consultants and clients
with respect to product evaluation and pricing; and

j. Present monthly reports to the parent company to
indicate performance achieved and forecasted return
based on expected market performance.
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Beneficiary will assist in formulating overall
corporate strategy and implementing policy guidelines
stipulated by the parent company. Mr. Kothari will have
complete executive and managerial responsibility for
the North American operations. He will have the
complete latitude and discretion to hire and fire
personnel, employ, promote, discharge, authorize leave,
manage personnel and exercise complete discretion over -
policy decisions. Beneficiary will Thave absolute
latitude and discretion with respect to decision making
concerning the operations of the subsidiary. He will
negotiate contracts on behalf of the parent company in
the US.

The petitioning entity was incorporated on April 7, 2000. On
January 7, 2002, the date the wvisa petition was filed, the
petitioning corporation had a staff of four persons including the
beneficiary as general manager (marketing). The organizational
structure of the corporation lists the other filled positiong as
those of a corporate secretary, a sales person and a secretary,
all supervised by the beneficiary. The petitioner’s U.S.
Corporation Income Tax Return for the firm’s tax year ending
March 31, 2001 shows that the company had gross receipts or sales
of $260,768 and total income of $25,221. The firm paid only
$12,000 in salary and wages for the entire year and showed
taxable income of $4,930 for the period.

The petitioner's assertions concerning the managerial and
executive nature of the beneficiary’s future duties are not
persuasive. An employee who primarily performs the tasks
necessary to produce a product or provide services is not
considered to be employed in a managerial or executive capacity.
Matter of Church Scientology International, 19 I&N Dec. 593, 604
(Comm. 1988).

It appears that the beneficiary would be performing the
necessary operations of the petitioner. The petitioner has
provided no in-depth description of the beneficiary’s duties that
would demonstrate that the beneficiary will be managing or
directing the management of a function, department, subdivision
or component of the company. The petitioner has not shown that
the beneficiary will be functioning at a senior level within an
organizational hierarchy. For this reason, the petition may not
be approved.

In visa petition proceedings, the burden of proving eligibility
for the benefit sought remains entirely with the petitioner.
Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not
been met.

ORDER: The appeal is dismissed.



