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DISCEHSSION: The Diteetor, ‘Lexas Serviee Cenler, demded the petibon lor 2 nonimmigrant visa, Lhe
matter is now before the Administrative Appeals Office (AAQ) on appeal. The AAQ will dismiss the
appeal.

The petitioner 15 deseribed as an on-line mformation service., Tt seecks {0 employ he bemeheiary
tcmporarily in the United States as the marketing dircetor of its new office for five years, The divector
raterrraned that: (1) the petitioner had failed to establish that a qualifring relanonship exisis between the
foreign and the U.S. entities; and {2) the petitioner had failed to establish that it had sscured sufficient
physical premises o house the new o Tice.

On appeal, the petitioner contends thai a qualifying relationship does exist between the foreign and U.S.
entities, and that sufficient physical premises had been secured to house the new oflice.

To establish L-1 elipibiliny under section 10Ha) 15HL) of the Immigration and Nationality Aet (the Aer),
8 T80 1101@(153(L), the petihoner must demomstrate thal the beneficiary, within three years
preceding the beneheiary™s applicaiion for adnission inte the Uniced States, has been emploved abroad in
a qualifying managerial or execintive capacity, or in a capacity involving specialized knowledpe, for one
gombmueus veur by g gquakiBong erganieabion and secks to enter the United States temporarily in order to
continue to render his or her services to the same employet or a subsidiary or alfihate thereof in a
cumrcily thal is managerial, execurive, o involves specialized kowledge,

The regulations at 8 CF.H. § 214.2(103) starc that an individual pctiticn filed on Form -129 shall be
accompanied by:

R Hvidence that the petitioner and the organization which employed or will
enploy the alien are qualifving organizatons as defingd i paragruph
(I ICn G of this section. :

(i Dvidence thal the shen will b employed in an exceutive, managerial, or
specialized knowledye capacity, including a detailed deseription ol ihe
services o be perlommed.

fiiE) Fvidence that the aben has a1 kst one centinuous vear of full-time
ercplovment abroad with a qualifiing orgameation with the three years
precedimy the filing of the petition.

L ]

The regulation at 8 C.F.R. § 214201030 v) statcs that 10 the petition indicates that the henefteiary is comting
(o the Uniled Siates as o Tnanager o executive to opent of to be emploved it a new allice in the Undted States,
th: petitioner chall submit evidence that:

(A} Suffisionl phyysical premises o house the new office have beon seeured:
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(B Lhe beneficiary has beon erpliveed for one conbnuous year 1 the three year
pericd preceding the tiling of the potition in ar executiva or managerial capacity
amed thal the proposcd emplovment tivolwed execwtive or managenal aothorty
ovet the new operation; and
{C) The intended United Ststes operation, within one year of the appraval of the

petition, wall syl an cxcoutive or managerial poslion ad delfmed n
paragraphs {1 DB} or {{) of this section, supported by information
revarding:;

{1} The proposcd nature of the office deseribing the scope of the cntity, its
organizational strneture, and its financial goals;

(2) The size of the United States imvestinent and the fmancial ability of the foreign
enlity o rernoneraie the beneficiary and 1o commensce doing business in the United
States; s

(3 [ orgamivalional strecture of the Tomeim endily.

According Lo the cvidenee coiained mn the record, the peliioner elaima 1o be an alfliale ofs

L.L.C., located in Bahrain, The petitioner was incorporated August 21, 2001 and cladms to b an on-hne
informarion service, 'I'he petitioner secks the beneficiary™s services ag a markelmy direclor [or a period of
Five yoars, at a vearly satury of 512,000 plus allowance,

The first tasie ity proceeding is whether 2 quahilying relatiomship cxisls between Lhe 1.5, and foreiga
" embilick.

‘The repulation at 8 C.F.R. § 214.2(IN 1 KiiHG) states.

Cualifving organization means a Lruted States or foreign firny, corporation, or ather legal
enliyy which; d

(0 Meels exaetly one of the qualilving relationships specified in the definitdons
of a parent, branch, affiliate or subsidiary specified in paragraph (10 of
this section; '

(2) Ls or will be doirng busincss {engaging 1 inkemational trade is not required)
s an emplover in Lhe United States and in af least one other covntry direoly
or through a pavent, branch, affiliate, or subsidiaty for the doration of the
alien's say m the United Staes as yn intracompany tansteree; and

(37 Crtherwrise meets the requirerents of scetion 10141534 .y of the Act,
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In pertinent part, the regulations define "parent,” "branch," "subsidiary,” and "affiliate” as:

Larent means a firm, coarporation, ot other legal enfity which has subsidiaries.

* 2 %

Branch means an operation division or office of the same organization housed in =
di [Terent Tocation,

Subsidiary means a Iinm, corpomation, o ober leeal entity of which a parent owns,
direcily ot indirectly, more than halt of the entity and controlz the entivy; or owns,
dircelly or mdircelly, half of the eniily and controls the entily; or wams, dircetly or
indirectly, 530 pereent of & 30-30 joinl venlore and has cgqual control and veto power over
the entity; or owns_ directly or indirectly, less than half of the entity_ but in fact controls

the enlity.

L .
AfTtlicie mzans
(1} One of two subsidiaries both of which are owned and conrrolled by the same
parent or individual, or
{2 One of two legal entites owned and comtrolled by the same group of mdividuals,
cuch individual owning and controlling approximately the same share or proportion of

gach entity.
8 C.F.R. §§ 214.20)(L)GEKD. (7). (K), and (L).

The petitioner initally aubmitted: 2 eopy of stnek cortifeate numiber ene, dated September 16, 2001,

issuingq T 1500 shares ofd :Corporation stock: a copy of stock certificate nuniber
Lwer, daled Seplember 16, 2001, issming _ g 500 shares ofl WCorporacion Stock; and g
gopy of the Corperation Certificate of Incorporation.

T'he director detcrmined that the petiticner had not submitred sufficient evidence and requested additional
evidence in order to complete the processing of the petition. The ditcetor specitically stated:

Plense submit docimentary evidence, suwh ax slock corificatcs, cstablishing the
ownership of the e entily,
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FPleaze submit evidence the company in Bahrain is currently conducting business.
Please sutamil a copy of the Jease agreement for the 1.5, company.

T response Lo the direslor’s request, the petiioner submitied & certificate dated Febraoary 7, 2002, which
statcd that: the forcign cntity is a limited Haknlity company that is cogaged in computer programming and
data processing, and browsing the worldwide web; Wr. iz chairman: Md

is a board member; and that they arc authorized to sign on behalf of the company. The
petitioner stated thar the certiticate has been notarized by the Ministry of Foreign Affairs, and serves to
demonsirale that the foreipn entivy i in exiswenee and officially conducting business. The petitioner
reasoned (hal although the 1.5, entity and the foreipn entity have difterent Boards of Dircetors, (hey are
both owned by the samc individuals, thus catablishing an affibiate relationship.

The director denied the petition after detennining that fhe record did not establish the existence of a
qualilyng relationship between the ULS. and foreign entities. She lurther séales that the uvidence
submilted docs ndicale the beneficiaty and Mt ol own L300 shaves off Corp.
stock, it that the evidence does not establish definitive ownearship of the foreign entity. The director
concluded that the evidence does not establish that the pefitioner and the foreipn eompany are allihated
based upon the criteria as it bas not been shown that there is 8 ligh degree of conmon ownership of the
two companies. '

Cn appeal, the petitioner asserts its disagreement with the divector’s decision, and subrmis @ bricf and
evidenee In support of its assertion. On appeal, the petitioner submits copies of two: LI.C.
stock certificates dated July 14, 1999,

The petitiner’s assertions arc nol persuasive.  Alter the direcror requested additional documentatiom on
this izsue the petitioner tfailed to submit sufficient evidence. On appeal, the pelitioner now submity
evidense thal was nol submreiled lo the direstor and which was in cxistence at the time the petition was
filed, 8 CF.R. % 103.2(bX12) states, in pertinent part: "An application or petition shall be demied where
evidence submitted in response to a request for initial evidence does nol ediablish Gling eligibility at the
time the application or petiton was filed.” Where the petitioner was put on notice of the rogquired
evidence and given a reasomahle opporlemily te provide 1t for the record botore the visa petition is
adjudicated, evidence submitted on appeal will not be considered for any purpose, and the appeal will he
adjudicaled based on the record of proceedings before the director. Mater of Sorigas, 19 T&N Dec. Fo4d
(BLA 1988). The petitioner’s new evidence will not be considered.  As shall be discussed, the record as
presently constinted dres not demonsirate the oxistemes of a qualilying relationship between the Tnited
states entity and the toreign entity.

The evitdence uf Tecerd 15 ol persvasive I cstablishing a qualifying relationship hetween the petitioner and
rhe foreizm entity, Chynership and control are the factors that must be exarmined m delermiming whether a
qualifving relationship exisls between Tmued Slales and forelgn endties for purposes of this vim
classificabion. See Matter of Church Sciefiiofagy Internationed, 19 TSN Dec. 593 (Commn, 1988), Gwiwrslip
refirs 1o the direct or indirect legal right of possession of the asscts of an entity with full power and mwhority
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1o comtrol; contral means fhe direct or indivect lepal right and suthority to direct the establishooent,
management, and operations of an codily. L. al 505,

A petivioner’ s assertioms, by themyclves, will not suffice to astablish the essential elements ol ownership
and contral. See Mader of Treavure Craft of Califirnig, 14 185 Dec, 190 (Rep. Comm. 1972y, The
peltiliomer must diselose all documsents elating to the ownership and contrel of the Lwir enititics, wlich
inchude, but are not limited to, copies of stock or interest certificales, a cpporate stock ledger, stock
certificate tegisiry, corporaie hylaws, minutes of relevant annual shareholder mestings:, anu..Iu-. of
orgamization, or apcrational agrecments.

The AAD now turns to evidence of the foreign entity’s ownership. There = no ducumentary evidence to
establish what individuals or eolity owns or combrols the foreign cntity, Bahrain Coma LELC. Although
lhe pelitivaer stated in the petition that the same shareholders own the U5, and foreign entities, the
petitioner haz not subniiited any independonl documantary evidence to establish ownership and conlrol of
{he foreigm entity.  ‘Vherefore, Citizenship and Immioration Services {(CT$) cannot determine this element
of elipibility. Going on record withouwl supporting documenry cvidence is not suttficient for the purmosc
of meeting the burden of proof n these proceedings.  Mafier of Treasure Creit of Cuafifiraia, 14 1&N
Tree. 100 (Reg, Commn, 1972),

Here, the peritioner bas not presenied any credible documentary evidence that the By enlitcs are owned
and comtrolled by the same group of individuals, each individual owimng and controlling approximately
the same share or proportion of cach enlity. For this reason, the dircctor’s decision wall not be disturbed.

The second issue in this proseeding is whether the petibioner has submitted sufficient evidenee Lo m.mhhah
thetal has seeured sufficient pliysical oremmises to house a new oMo,

In support of the visa petiticn, the petitiomor stated that the T7.8, entity currantly has vo physteal address, and
thid the bencRciary will be responsible for acquiring a business address once he begins doing business in the
United States.

The ditector detenmined that the petitioner had not submiticd suffcient evidence and requested that it subgrmr
a Jease agreernent Lo establish that sufficient physical premises had been secured to house the new office.

In response Lo the dircetor’s xequest for additional evidence reparding the acquisition of sufficient physieal
premises, the petifioner stated thal the TS, antity was incorporated i the sigte of Dolaware and ihal
Delaware law docs not reguire the company to have a lease apreement in the name of the cormpany. The
prefiteonier further stated that since filing the pelition, the board has issued a resolution to open an office in the
Uniled Stales and that the registered agent’s TS, office address 1s cumrently being used as the 115, entity”s
temporary address.

The director, it denyimg the petition, stated that as physical promises o house the new office had nol been
obtauned at the o the petition was filed, 1€ canriod mow e apmoved.
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Om appeal, the petidoner subnzits a copy of a lease agreement dated September 12, 2002, The potition in the
instant matter was filed April 4, 2002, The dircctor’s dectsmon was issued August 20, 2002, Aficr the
direetor speeifivelly requested additional documentation on this issue the pelitioner faflsd to submit sufficient
evidence. On appeal, the petitioner submits evidence that wias not submitted to the director and which was
nol in existence at the time the petition was filed. Therefore, this new evidence will not be considered for
purposes of appeal, and ibe appral will be adjudicated bascd on the record of proceedings before the
dircelor, See 8 CFR.§ 103.2(b)(12). See alve Mutrer of Soriuno, supra. The evidence contained in the
record i2 not sulfeient o overcome the objections of the director. Therefore, the cvidence doss not
cytablish that the petiioner has secured sufficient physical provmses 1o house the new office.

Tn visa petition procecdings, the airden of proving eligibility for the benefit soughl rimains entirely with
ihe pelitiomer, Section 291 of the Act, 8 U.S.C. § 1361, The pelitiomer has not susteined that burden.

ORDER: The appeal is dismissed.



