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DISCUSSION: The Director, Tewmas Service Center, denied the patition for a nomimmigrant visa. The
mialter is wow belore the Administratiyve Appeals Office (AAT) on appeal. The AAQ will dismiss the appeal.

The petitioner operates reluil stores in the Undted States. It secks Lo lemporarily employ the bencficiary as an
accountant, and filed a petitian to classify the benelciary as a nonimmigrant inlracomupany tmmsferee with
specialized knowledge. The director denied the petition concluding that the foreign and TS enlities did not
possess the reguisite qualilying relationship purswant to the regulation at 8 C.ER. § 214.2¢06 L@ 1),

On appeal, counsel asserts that o qualifying relationship exists in thai the LS. petitioning crganisalion “is
majority owned and controlled” by a ULS. affiliste of the beneficiary™s foreign cmployer.

To establish L-1 eligibility, the petitioner mnst meet the ¢rileria outlined in section 1010 153(1,% of the
Immigration and Nationality Act (the Act), 3 DS.C § L101{a)(13KL). Specilically, within three years
preceding the beneficiary’s application for admission into the United States, a qualifying organization must
have employed (he beneficiary in g gualilying managerial or executive capacily, or m a specialiwe
knowledge capacity, for one continuons year. In addifion, the beneliciury must seek to enter the United States
termporarily w0 continue rendering his or her services to the same enployer o & subsidiary or affiliate thereof
in a managerial, executive, or specialized knowledze capacily.

The regulation gt § C.EFR. § 214 2(13(2) further statez that an mdhividual petition filed on Form T-124 shall be
accompanied by

fif  BEvidence that the petitioper mmd the organization which employed or will employ the alien we
qualifying organizations as defined in paragraph (13 1){ii)( G} of this section.

(it}  Evidencz that the alien will be employed in an executive, managerial, or speciahzed
knowledge capacity. including a detailed description of Lthe services to be performed.

(it} Fvidence that the alien has at lenst one continuous year ol full-time employment abroad with a
qualif¥ing organization within the three years preceding the filing of the petition.

_ [iv}  Ewidence that the alien’s prior year of emplovment abroad wis in & position that waus
managerial, exceutive or involved specialized knowledge wnd that the alici™s prior cducation,
traiming, and employment gualifies Wmher to perform the iniended services in the United Slates:
however, the work n the Tnired Stares tieed not be the same work which the alien perforred abroad.

Maoreover, il the petition indicates that the bhenefciary is coming w e Uniled States in a specialized
knowledge capacity 10 open or W be employed in a new office, pursuant to the regulation at 8 C.RR.
§ 214 21K 3¥vi) the patitioner shall snbit cvidence that:

Ay Sufficient ploysical premiscs 10 house the new office have been secured:;

{B)  The business entity in the Tlnited Stales 15 und will be a cp.rah lying organization as defined in
paragraph (0] 3010E) of this sectiomn; amd
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{C)y  'The petitioner has the financial ability 1o remunerute the beneficiary and Lo commence doing
business in the Thited Stales.

The issue s whelher a qualifying relalionship exists between the 115, peliioming orpanization and the
beneficiary’s fcreign employer.

The pertinent regulalions at 8 C.RR. § 2142111} define the term “qualifying uxbamz..mon and rolated Lcn'ns
as tallows:

{G) Oralffying organization means a United Statcs or foveign firm, corporation, or other legal
sntity which:

{1y Meets exactly one of the qualifying relationships specified in the delinitions
ol a parent, branch, alliliate or subsidiary specificd in puragraph (1% 1)ii) of
this section; .

{2} Iz or will be doing busincss (engaging in international trade is not weguired)
a3 an cmployer in the United States and in al leas! one other country directly
or through a parent, branch, affitiate or subsidiary for the doration of the
ahien’s slay in the United States as an intracompany trms(eree; and,

{3) Otherwise meets the requitements of section 100023 150 of the At
(1) Parent means a fom, ccrrpomtinn, or other legal entity which has subsidiaries.

(1) Aremeh meums an opemiting division or office of the same organization housed in a diTTerent
location.

(K} Substdicry moeans a finn, corporation, or other legal entity ol which a parent owns, directly or
indirectly, more than halt of the entity and conirals the entity; or owns, dircelly or indirectly, half
of the entity and controls the enfity; or owns. dirsctly or indircedy, 50 percent of a 50-50 joint
venmre shd has egual contiol :and veto power over the eniily; or owns, directly or indirectly, lass
than half of the entity, but in fact controls the entiry.

(L} Affitiare meaﬁs

{1} One of two subsadizncs both of wh1-:,h are owned and controlled by the savw: parem
or individual. or

{2) One of two legal entities owned and controlled by the same group of Individuals,
€aclh Individual owning and Lunlrullmg, approximaely the same share o1 propottion of
each entity.

The petitioning crtity is a Texas organization incorpocated on January 28, 2002, In a leller submitted with the
petition, the petittoner stated Lthat the petitioning arganizaton “is majority owned” by 4 sacond LS.
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corpuration, B.DH. Enlerprises. Inc.  The petitioner further claimed that B.DVH. Enterprises, [ne. is an
affiliate of the beneficiary’s foreign employer, as both comnpanies have common sharcholders,

In regards to the ownership of the beneficiary’s forcign employer and B.D H. Enterprises, the pelitioner
provided Lhe following information: '

Bencficiary’s Foreign Employer:

Hussein A K. Balwa 25%
lsmal A& K. Balwa L
Umar A K. Balwa 104
Sakina AK. Balwa 3%
shamim sulenzn Haliz L%
Mariam Aszhfag Selia 2%
Salika 5. Patel %
Noaman A R Maknojia A%
Feroea Altul Mitha 3%
MNasim Yusuf Mitha 5%
B.»H. Enterpriscs:
" Hussein AK. Balwa 32.5%
Ismail ALK, Balwa 3L5%
Umar AK. Balwa 10
Sakina A K. Balwa 5%
Shamim Suleman Hafizi 10085,
Mauriam Ashfag ¥2ha : 5%
Safika 5. Patz] 3%

The pertitioner cxplained that “B.DVH. Emterprises 15 majority owned and coneolled by Mr, ITnssein A K.
Ralwa, Ismail A K. Bawa, Umar AK. Balwa and Shamiin 5. Hulizd,” and that the beneficiary’s foreign
empioyer “is also majority owned and controlled by Hussein A K. Balwa, Ismail A K. Balwy, Umar A K.
Balwa and Shamim 5. Hafizi; therelore, the Petitioner and [the bencficiary®s forelpn emplover] are alfiliates.”

In 2 request for evidenee, the dircelor cutlined the regulation at 8 C.F.R. § 214.2 as it pertains 10 establishing
a qualitying relationship. The ditector, noting “the documentation submilted appears to show dillerent
ownership botween the companies,” asked that the petitioner provide evidence w show a qualifying
relationship exists beoween the forcign and ULS. entities.

In response, the peutioncr sopplicd two allidavits cutlining the owoership of B.D.H. Enterprises and (he
beneticlary’s foreign employor ax noled above,  The chainman of the beneliclary’s foreign employer alsa
atiested that 15.12.H. Enlerprises’ seven sharsholders own and control 85% of the issucd and outstanding
shares of the foreym corporation.  The petitioner also provided the st of sharcholders’ interests previously
submitted with the petition, and steck certificates [or the foreizn corporation.
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In her decision, the nlirecter noted that the alfiduvits submitted in responsc Lo the dircetor’s request imbicate
that “the ownership of the United States company was different that the foreign company.™ The director
consequently denied the petition concluding that the patiliomer [ailed to demonstrate a qualifving relationship

between the LS. und {orelgn companies.

On appeal. counsel asserts (hat the petitioning orzanization is a subsidiary of B.).H. Enterprises, as “H_[3H.
Enterptiscs owns majorily shares of the petitiomer . . . .7 As proof of this awnemship, counsel refers to Exhibit
13 of the petitien, which contains four stock certificates [or the petitioning organization, and rellects the
sharchobders as: Balwas Food, Inc., 600 shares, Aziz Virani, 250 shares, Mohammed Hemeni, 50 shares and,
Faroz Lalani, 100 shares, .

Counsel also clulms that “B.D.H. Enterprises, Inc. and its allilinte in India, [the bencficiary’s Foreign
employer], are both majority owned and eomtrolled by Hossein Balwa, Ismiail Balwa, Uner Balws, and
Shamim Halix.” Counsel states that “the material issue™ in cstablishing the affiliate relationship is not that
B.D.H. Enterprises is owned by seven iodividuals, where as the bepeliciary's foreign employer is owned by
ten sharchotders. Rather, covnsel elaims that “(Hhe real issue is if both companies are owned and controlled
by the sume group of individuals, where sach individnal owns and controls approsimately the same share or
proportion of cach entity.” Counsel relers to Sun Moon Star Advanced Power. fne. v. Chappell, 773 . Supp.
L373 (N.D. Cal 1990}, and asserts that “the coert held ihal Lhe definition of affiliate docs not require the ULS.
and foreign [eompanics] to be owned by the same mdividual or group of individuals,” or that “sach individual
owns the same proportion of both companies.” Counse] also reofors to Marer of Tessel e, 17 &N Dec.
© 631(Acting Assoc. Comm. [981) in suppott of his gasertion that B.D.H. Enterwises and the beneficiary’s
foreion employer are affiliates.

The regulation at 8 C.F.R. § 214.2(1)(3)(1) requires the petitioner to submit evidence rhar the peiitioner and
the oFganization which emploved the benefictary ate qualifying organivations. On review, It appears that the
petitioner and counsel are attzmpting to establish a qualilying relationship through an indirect affiliate
relationship between a second 115, company, B.D.H. Enterprises. and the beneficiary's forcign emplover.
The pettioner’s assertions, however, are not persnasive.

The AACQ will first address the patitioner”s failur: to cstablisl a parent-subsidiary relationship between (he
claimed U.S. affiliate, B.[XH. Enterprises, wnd the petitioning organizaion. The reculaticns and case law
comfirm thal the key tactors lor establishing a qualifying relationship between the T5.8. and [oreign entitics are
ownership and control.  Matter of Siemens Medical Systemuy, Inc. 19 1&N Dec. 302 (BIA 1986). Matter of
Tighes, 18 T&N Dee. 289 (Comm. 1982), see also Matter of Church Scientology Tnternationgd, 19 T&N 593
(BIA 1985) (i imimigrant visa proceedings). In the context of this ¥isa petition, ownership refers 1o the direct
and indireet legal righl ol pessessicn of the assets of an colity with tull power and aulhanity to control; contmol
means the direct or indirect legal right and awhonly to direct the establishment, management, and operations
of zm emtity. Matter of Church Sciemtology Intematiemal, supra at 395,

On appezl, counsel refers o cxhibit 13 of the petition, and sties (hat the petitioner is a subsidiary of T.12.H.
Enterpriscs bicause B.D.H. Enterprises owns a majorily share of the petitioning company. As noted sbove,
Lhe Towur stock eertificates i exhibit 13 identify three mdividuals and “Balwas Food, Ine.”” as sharcholders of
the petitioning corporation. There is ne cvidence in the record that 313 H. Enterprises owus any inlerest in
the petitioning erganization. Going un reeord without supporting documentary evidence is nol sulficient for
purposes of meeting the burden of prool in these proceedings. Mawer of Treasure Craft of California, 14
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T&N Dec. 1) (Reg. Comm. 1972). Additionully, the ussertions of counsel do not constitote evidence.
Mawter of Obaigbend, 19 I&I Dec, 533, 534 (BIA 1988} Matter of Ramirez-Sanches, 1T TEN Thee. 503, 506
(BIA 19800, As the petitioner bas failed (0 demonstrate ownership and contrl of Lhe petitioning organizalion
by B.[LIL Enterprises, the AAO cannot conclude that a pareni-subsidiary relationship exists belween the two
organizalions,

Although it has ailready been determined thal the petifoming organization is nel a subsidiary of B.D.H.
Frterprises, [or purposes of consistency. the AAQ will address the issue af whether an affiliale relationship
exists betwesn the bBenefictary™s foreign employer and B.D.H. Enterprises.

Citing Sun Muoon Star Advanced Power, Toco v, Chappel, 773.F. Supp. 1373 (N.D. Cal 1990}, connsel asscrts
that the beneficiary’s torelgn emplover and B.DVHL Enlerprises are aliilisted even though they are not owned
hy the cxact same individuals. In the Sun Moon Star decision, the Immigration and Nataralization Service
(now LI5) relused Lo recognize the mditect ownership of the petitioner by three brothers, who held shares of
the company as individuals through a helding company. The decision further noted that Lhe Lwo claimed
affiliates were not owned by the sanc group ol individuals. The couet fourd that the Immigration wnd
Naturalization Scrvice decision was inconsistent with previous interpretations of the term "affiljate” and
contrary to congressional lntent because the decision did not recognize the indircet ownership. Afier Lhe
enactment el the Trormigraton Act of 199%). the Tmmigration and Nalumlization Service amended the
repulations so that the current delmition of "subsidiary” rcognizes indivect ownership. Sec 56 Fed. Reg.
61111, 61128 (Dee. 2, 1991). Aceordingly, the basis for the cowt's deeision bas been.incorporated imro the
rerulations. However, despite the amended regulation and Lhe decision in Sunt Moeon Srar, neither legacy
Immigration and Namralization Serviee nor 18 has ever accepted a tandom combination of imdividual
shareholders as a single entity, 50 that the gronp may claim majotity ownarship, unless the group members
have been shown o be legaily bound together as o ynit within the company by veling apresments or proxies.

To establish cligibility, it must be shown that the foreign cimplover and the petitioner, orin this ratter, B.DJH.
Enterprises, share common ownership and contrel. Clontrol may be "de jure” by reason of ownership ol 31
percent of ouslanding stocks of the other entity or it may be "de facw™ by reason of control of voting shares
through partial ownerslip and possession of proxy voles. Matter of Hughes, supra.

In the present matter, counsel claiens that o majority stock ownership cxisis in both compantes beeause Faor of
tha tzn gharchnlders of the (vreign company collectively hold 7% of the stock issved, and the same four _
shareholders collectively hald 85% of the shares issued for the TS, company. Counsel mistakenly concludes
that this proposed combined ownership creates an affiliate relalionship between the two companies. Simply
because the two entifies have four stockholders in commen does not prove Lhat the two entities are “owned
and controlled by the same group of individuals.”" See 8 CER. § 214200 DIKLH D). Scparately, each of
the four sharcholders holds o minority interast in beth companies.  Absent documentary evidence such as
voling proxies or agreements 10 vole in concert so as to establish a controlling interest, the petitioner has not
established that the four shareholders can act as onc shureholder in order to creals o conumon ownership or
comtrol in bolh entities, Thus, the companics arg not ziFiljates.

' The AAQ notes that B.DVH. Entcrprises’ seven shareholders sre alsn shareholders ol the lorelgn cotmpany.
However. counsel chooses o ideniify the interests of anly four sharehoiders comman 1 both organizations.
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Although counsel also cltes on appeal that Matter of Tessel, fne, 17 T&EN Dec. 631 {AAC 1981 determined
that a majority slock owmership in both companics is sullicient for the puposes of esiablishiog o gqualifying
relationship, counsal 1s misconsiruing the decision. In the Feexef decigsion, (he bepeficiary solely owned 93'%
of the foreign corporation and 60% of the pelitioning organization, thereby cstablishing o “high percentage of
conumon ownership and comumon management ... .° Tt was {urther detenimined that “[wihere thery is  high
pereentage of ownership and common manzgement between two companies, cither direetly or indirectly or
through a third entity, those companies are ‘atfilizted” within the meaning of that term as used in section
10L{ayW15WL) of the Act.” Matter of Tessel, Mne. id at 633, The facts in the present matter can be -
distingpished rum the Tessef decision because no one shareholder holds a majerity interest in either
corporation.  The record, therefore, fails to demonstrate Lhat there is a hiph percentage of ownership and
cormmien managemznt belween the two compunies.

For the [oregoing reasons. it cunnot he deferniined that a qualifying relalionship exists between the petitioning -
organization and the beneficiary’s forcign cmployer.

An additional issue not addressed by the director is whelher the beneficiary possesses specialized knowledge
tor employiment in the United States in & specialized knowledge capacity, The petiioner asserted in a letter
submitted with the potition that it “requires the services of a specialized knowledge employee,” and that the
beneliciary’s employment abroad and his understanding of the [oreign company’s processes and procedures
qualifies him for the position. The record, however, does not contzin evidence sufficient to substantiale the
peliticmer’s cluim Lhal Lhe beneliciary possesses specialized knowledye as defined in the regulation at 3 C.F.R.
§ 214200 )i D). For this additional reason, Lhe appeal will be dismissed.

In visu petition proceedings. the burden of proving cligibthity for the benefit sought remains entirely with the
petivoner. Section 291 of the Act, 8 T1.5.C. 1361, Here, that burlen his not been met.  Accordingly, the
direelor’s decision will be alfinmad and the patition will be denied.

ORDER: The appeal is dismissed.



