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DISCUSSION: ‘The Director, Vermont Service Center, denied the petition for a nommmigram visa; The
matter is now before the Administrative Appeals Office (AAGC) on appeal. The AAQ will dismiss the uppeal.

The pefitioner claims to be an imporier, exporter. and distributor of textile goods. It seeks to employ the
beneficiary lemporarily in the United States as jts peneral manager. The director determied thal the
petitioner had wol cstablishad that the beneliciary had heen employed abroad in a primarily managerial or
executive capacity. The director also determined that the petitoner failed o swbmit a Certificate of
Incorporation, prool that it has securcd suflicient physical premises ta house its operation, and 2 copy of its
business plan for commencing the start-up company’s business. On appeal, conasel dispules the director’s
findings and submits Lhe previously roguested docwments.

To establish L-1 cligibility under secion 101¢a)(15%L) of the Immigration and Nationality Act (the Act),
BTES.C. § TH01Ga)(15)T.). the petitioner must dermonstrate that the beneficiary, within thres years preceding
the beneficiary’s upplication for admission mio the United Staves, has heen cmploved abrosd in a qualifying
managerial or executive capacity, or in a cupavily involving specialized knowledee, fur tne continuous year
by 4 qualifying organization and secks tio enter the United Ytales temporatity in order to continue to reader his
or her scrvices to the same erployer or a subsidiary or affillate thereol in a capacity that is managerial,
exceutive, or involves specialized knowledge.

The regniations at 8 CER. § 214.201)(3)(v) state that il the petition indhcates that the buneliciary is coming to
the Upited States as 4 memager or cxecutive to open o 1o be croploved in 2 new oflice in the United Stares,
the petitioncr shall submit evidence that:

A) Sutficient physical premiises to house the new office huve been secored;

B3 The beneficiary has been cinployad for one conlinuaus year in the three year period
preceding the filing of the petition in an executive or managerial capucity and that the
proposed employment involved execulive or managerial authority over the new
opetation: wnd

Cy The intended Tnited States operation, within one yoar of the approval of the petitton,
will support an executive or managerial position as detined in paragraphs (1){ LB}
or (C) of this section, supported by information regarding:

(1) The proposed nature of the office describing the scope of the entity, Its
otganiziional structure, and its financial goals;

(2) The size of the United Stales investment wad the financial ability of the
loreign entity to remmnerate the beneficiary and to commonce doing
busincss in the United Staes; and

(33 The organizational structure of the Toreimn entity.
The U.S. petitioner claims that it was established in 2002 a5 2 wholly ewned subsidiary of Adyar Bxports

Private, Lul., located in India. The petitioner seeks to employ the beneficiary in the United States Tor an
initizl pertod of one year at an annual salary of $32.000.
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Section 10T{a}440 A} of the Immigration and Nationality Act ("the Act™, & U.S.C. § L101Ciddy A,
provides:

The term "managerial capacity” means an assignment within an organization in which the
employee prirmarily-

i manages the organization, or a department, subdivision, lunction, or component
of the oryanization;

ii. supervises and contrels the work of other supervisory, prolessional, or
managerial employews, or Tamages an cesential function within the organization,
or a departrment or subdivision ol the arganization; :

ili. It another emplovee or other employecs are direetly supervised, hay the
anthority 1o hire and fire or recommend those us well as other personmel actions
(such as prometion and leave wuthorization). or if no other empluyas is dircelly
supervised, functions al a senior level within the orgamzational herarchy or
with respect to the function managed; and

. zxercises discretion over the day-o-day operations of the activity or [unction for
which the emplovee has authodly, A firseling supervisor is ool comsidered o
be acting In a managerial capacity merely by virtue of the superyvisor's
supervisory dutics unless the employees supervised are professional,

Section 101(a)(443(B) ol the Act, 8 US.C. § LI0I(aN44) R provides:

The t2rm "executive capacity” mcans an assignment within an organization in which the
employec primarily-

i directs Lhe management of the organivation or a major component or Function of
the organization;

il. establishes the goils and policics of the organization, component, or function;
TER exercises wide latitude in discretionary decision-making: and
b receiveg only general supervision or direction from higher level sxccutives, (e

board of dircerors, or stockholders of the organization.

The first Issue in this proceeding is whether the petitioner has established that the boneficiary was employvied
abroad in a primarily managerial or esecutive capacity. In support of the petilion, the petitionoer provided the
following brief description of (he beneficiary’s jub dutiss wilh the foreipn cntity:

His mujor responsibility is to mteract wilh the customers of the Company.  This TE(UiT2s
extensive travelline. All orders from buyers are gl [sic] him. Mujor decisions in the
company are taket in consultation with himn. In the preseat casc, L1 Visa is zooght by him to
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establish import aperation in the USA and devetop clients who arc #n the form of enajor malls
and alse varions importers.

As noted by the director, CIS i3sued a request for additional evidence on August 8, 2002 asking the petitioner,
m. part, to submit evidence establishing that the beneficiary's employment abroad was of a qualifying nature.
The potitioner was asked to describe the beneficiary s typical managerial respousibilities.

In response, the petitioner submitted a letler stating that the benclctary has been :.,r_upluyed as president of the
toreign enlity and provided the following list of his duties:

a.

2.

Overses start up operations in the ULS. and coordinate the same with the parenl ollice
in Bembay, India.

Munage administrative operations including marketing, personnel and general
administrative affairs.

Develop, Jonmulate, establish and implement plans for long terms |sic] growth, ser
policies, goals and objectives.

Oversee and manage Imancial operarions.
Comimnuaicate details of (rensactions with the parent company om a regular basis and
coordinate growth und development while receiving only limited supervision or

direction from the overseas parent company.

Plan, dircct and coordinate company activities in relation to operations, sales, and
business organization.

Duvilup long-term company goals and nhjectives.

In addition to the general job duties described above, the hepeliciary has been and will
continye to perform U (ollowing specific job descriptions such as [sic]:

Meeting with lawyers and accountant.

Mecting with senior management of clicnt corporations

Supcrvising the management

Coonlinating with the parent company, compilaton of prosress reports, etc.

Preparing meetings, presentations, moniloring and cvalpatmg  pohicies, lonz-term
cormorate goals, business plans.

“The petitioner further stated that “in the conext of 4 smafl business such as MeCoy 'USA* Inc.” |he executive
Jor manager wilt perform a broad range of duties that are outside the skatutory definitions of “manager™ and
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“executive.” The petittoner did nov. explain the significunce of MeCry TUSA, Ine. or ils relation, if any. to the
petitioning entity. On Scplember 23, 2002 the director denied the petition concluding that the peti livoer failed
to establish that the beneficiary was emnployed abroad In a mumagerial or cxeeulive capacity.

On appeal, coungel submits a brief asserting that the director's decision “urbimarily discounted”™ relevant
mformation regading the TLS. entity. Counsel failed to address Lhe director's adverse finding repardingr the
beneficiary’s positdon witlh the overscas enlity.

O review, the record as presently constituted is not persuasive in demonsiraling that the heneliciary has been
emplayed in a primarily managerial or cxeculive capacity. When examining the exscutive or managerial
capacity of the emeficlary, the AAQ wilt Iook first o the petitioner’s description of the job dutics. See
BCIEFR. § 214HD3)w). In the instant case, the petitioner initially stated that the beneficiary's primary
responsibility was dealing with cuslomers and travelling.  Althongh the pettioner provided a looger list of
duties in the response to the tequest for additional evidence, the duties were little more than yazue
paraphrases of the stalwtory definitions. Merely repeating the Junguage of the statutes or reguliions doas no
salisfy the petitioner's burden of proof.  Fedin Brow. Co., Lid, v, Save. 724 F. Supp. 1103, 1108 (TN Y,
E5489), aff'd, 905 F.2d 41 (2d. Cir. 19900; Avyr Associares, fnc. v Meissner, 1097 WL 188042 ar *3
{SD.N.Y ). The petitioner lailed to provide a description of duties that would convey a true understandin ol
what the bencficiary has acteally bren doing on a daily basis. Simply giving the beneficiary a managerial or
execulive position titk: is nol enough to determine whether the hemeficiary is Tunctioning in & managerisf or
Cxecutive capacily, particularly when the initial description of duties indicated that the beneficizry’s main
concerh was dealing with clients, a task that cunnot be deemcd managerial ur cxecutive. The beneficiary’s
description of job dutics lacks sufficient detail and therefore (he AAQ canmot conclude that he has been und
will be primarily perfomming managerial or executive jub doties. The record does not estabiish that o majorily
of the heneficiary's dutics have been primarily, directing the management of the organizalion or primarily
supervising a subordinale staft of professional, managerial, or suparvisory personnel. Ner does the record
suggest that the huncliciary was relieved from performing non-qualifying duties. Although counyel discusses
the beneficiary’s proposed job duties in the Thited States, he fails to address the direcior's concern reygarding
the bemeliciary’s job duties with the overseas entity, Based on the evidence turnished, it canmot e Tound dhat
the beneficiary has been cinployed primarily in a qualifying managerial or executive capucity.  For this
reasom, the petition may not be approved.

The other Issue in this proceeding is whether the petitioner has provided all of the pertinent documentation
nitially required for submission and docurnentation thal was subsequently requested in CIS's request for
additional evidence. Pursyant to 8 C.F.R § 2143 D(3KvHA), the petitioner is meguired to submil evidenee
that it has secured sufficient physical premises at the time 1he petition is Tded. In the mstant case, the
petitioner submitted @ aumber of docwments, which included something titled “CheckList for Clompany in
HSA” That document indicated that the peittioner’s initial business premises would be the bencficiary s
residence.  Thercfore, the petitioner was asked  submit proof that it secured rhysical premises to house s
opcration in a subsequent request for additional evidence. 'The petitioner failed to comply with CIS’s request.
It 18 noted that failure o submit requested evidence, which precludes a materizl Hne of inquiry. as the
petitioner did in the instant casc, shall be grounds for denying the petition. 8 CFR. § 103.2(h¥ 143, Az such,
the director denicd the petition, based in part on the petitioners failare 10 submit this coucial inicial evidence.
Although the petitioner has since sebmitted a copy of a commercial lease on uppeal. the feuse is dated
November of 2002, several mouths alter the petiiom was filed. The AAO notes (hat eligibility must he
established at the time of filing. Mamer of Mickelin Tire Corparation, 1T T&N Dec. 248 (Reg. Comm. 1978).
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Therclore, a lease that was signed afier the filing of the petition cannot be considered mn deterngning the
petnoner’s cligibility in the instant case.

The regulation at 8 C.ER. § 21420003 vXC) instructs the pettioner o submit evidence demonstrating fts
ability to suppart a primarily managerial or executive position within one year of approval of the pelition. To
clarify this dssue, CIS's request for additional cvidence instrucled the petitioner to subimit 8 business plan
providing specific dutes lor each proposed action over Lhe course of Lhe next two years, starting with July
2002 when the petition was filed. In the response, Lhe petitioner indicuted its intent to expand its personnel by
providing a list of additional employecs it planned (o hirc in the fulure. However, the petitioner did not
specify any other conrses of action with regard io expanding the overall business to mect the petitioner’s
business objcctives. Although the petitioner has submitted Lhe requested business plan on appeal, it must be
nated that where u petitionsr was put on notice of the required evidence and ziven a reasonable opportanily to
provide it for the recond before the denial, the AAD may disregard thal evidence when submitted un appeal.
Ralhcr, the AAQ may adjudicate the appeal based on the record of procecdings before the director.  See
Maiter of Sariano, 19 1&N Dec. 764 (BIA 1988), If the petitioner desires farther consideration of such
evidonce, the petitiomer may file 2 new petition. As the petitioner in the nstant case Muiled to submit evidence
requested in the direclor's notice, the business plan subnitted on appeal will nol be considered.

Finally, the director’s denial also noted the petitioner's fathue o submit a copy of its Cerificae of
Incorporation in response o thi: xeyquest for additional evidanee. Although the petitioner has since subwmitted
thiz evidence cn appeal, the AAO will nol consider snch evidence due to the petitioner’s failure to subumit i
when mitially requested to do so in the request for additional cvidence. See i, For the additional ressons
discussed above, the instant petition cannol be approved.

bx visa patition proceedings, the burden of proving cligibility for the henefit songht remains entitely with the
petitioner. Section 201 ol the Act, 8 11.5.C. § 1361, Hore, that burden bas not been met,

URDER:. The appeal s dismissid,



