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DISCUSSION: The Dircelor, Toxas Serviee Center, demied the petition [or 2 nunimmigrant visa. The matter
is now betore the Administrative Appeals Office (AAQ)Y on appeal. The appeal will be dismissed.

The petitioner s described as being in the business of providing services such as languass suypport and
trunslativns o oblaining aceommodation aod mosperlation services, U seeks authorization to extend the
. employment of the beneficiary temporarily in the United States as its vice-president at an annual salary of
$23,000. the director determined that the petitioner did not establish that the 17,8, and foreign COMPAnics weTe
gualifying oreanicativns.  Additionally, the director defennined ihat the petitioner did not establish that the 1.8,
corapany wiay continnonsly providing a service or producing a product,  Finally, the director determinat that the
petitioner did ot subimit evidence that the beneficiary has beet and would be working in a primari |y managerial
OT EXCOI VG capacity,

On appeal, counsel sabmits a briel and additional evidence. Counsel asserts that the petitioner and forcign
company are qualifving organizations. Counsel asserts that the petitioner is currently doing business and
provides additional evidence, Additomally, counsel staes that thie beneliciary is operating in an executive
capacity and reters to evidence previcusly submitted. '

To establish L-1 eligibiliry under section 101{a)15%L) of the Tmmigration and Nationality Acl (the Act), 8§
ARG § 110 a) 15XE ), the petitionar must domonsirate that the bemeliciary, within three vears preceding the
beneliciary's application for admission into the United States, hos been emploved abroad in a qualifying
managerial or crocutive capacity, of in a capacity involving specialized knowledge, for one vonlinoous year by a
qualifying organization and seeks to enter the Tinited Staes wmporarily in order to coutinue o render his or her
services Ly the same emplover or a subsidiary or affiliate thereof in a capacity that s managanal emurjw, or
invelves specialized knowledee.

The repulation at § CFER. §214XIK3) states thal an individual petinion filed on Fomm [-129 shall be
acompanicd by:

{i) Hvidence that the petitioner and the organizadon which cmploved or will employ the alien
are qualitying organizations as defined in paragraph (IN1)0){() of this section.

(i) Fvidence that the alien will be employed in an exceulive, managerial, or specialized
knowledge capacity, including a detailed description of the services to be performned

The United States petitioner was incorporated n 1993, The petitioner states the 115, company was purchased in
fwll oz November 27, 1998 by Ralf Starkmanh. The pelilioner states it is an affiliate of Hallenbran Starkmann,
located in Harmm, Germany. The petitioner did not indicate (e number of employees on the Form T-129 ot its
gross anmal income. Coungel for the petinoner stated the initial L visa was approved m March 1999 in crdar to
open the new office and was extended in February 2000 until February 15, 20K, The petitioner secks 10 cxtend
the petiion's validity and the beneticiary's stay for two years at an armual salary of $25,000.

The first issue in this procecding is whether the petidoner and fhe forcign company are qualifving
Organizations. :
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The regulations at § C.FIR § 214.2{0(1310) ) define the term "qualifving crganization™ as follows:

Chealifving orgeprization means a United States or foreign finm, corporation, or other lecal entity
which:

{1 Meets exactly one of the qualifi-ing relationships specified in the doefinitoms o a4
parent, branch, affiliste or subsidiary specified in paragraph ({1 K} of this section;

{2y Is or will be doinr business (engaging in mtemational trade is not required) as an
employer in the United States and ine at least one other country diveclly or through a
parent, branch, affiliate, or subsidiary for the duration of the alien's stay in the TThited
Hrates a8 an intracompany transicres; amd

(3 Otherwise mects the requirements of scetion 10T{()(1 S L) of the Act.
2 C.FR. § 214 2(IOKEKT) states:
Farert means a firm, corperation, or other legal entity which has subsidiaries.
FCFR § 2T UTKDGT) states:

Bronch means an operating division o office of the same organization howsed in a ¢l Merent
Incation.

8 C.F.R. § 214.2(1¢N(ii)K) states:

Subsiciary means a finm, corperation, or other legal entity of which a parent owns, direethy or
indirectly. mors than halF of the endity and conirols the entity; or owns, directly or indirectly, half
of the entity and conirals the entity; or owns, directly or indirectly, 50 percent of a $0-30 joint
venture and has equal control and veto power over the ontily; or owns, directly or indirectly, less
itan hall of the entity, but in fact controls the entity.

8 CF R, E21A XD K L) states, in pertinent part:

Affificne means (1) One of swo subsidiaries both of which are swned and controlled by the same
parent or individnal, or

{(2) Ome of two legal entities owned and controlled by the same group of individuals, cach
individual owning and controlling approximately the same share or proportion of each entity.,

.....

Hallenbran Starkmanm, hxesed n Hanm, Germany. The petitioner states Lhat purehased
German American Travel Services Inz. in full on November 15, 1998, In support of thia claim, the petitioner
submitted for the 1S, company the following: a copy of the Articles of Incorporativn and o slock cartiticare
{number 2) tor one hundred shares owned by transferred ton n Nevember L5,
1998, Additionally, the petitioner submitted a translated doclimnent that it called the ®business registration” for the
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foreign company, This document: susled tho name of the cam pany & the awner of the company
as Merchant Ralf Starkmann and the addiess of the company as Haomn, "this document was dated 1987,

On Jume 4, 2002, the director issued a request for additional evidence, which requested the following,
documentstion reganding the gualifying relationship, in pertinent part:

1. clearly document the current ownership and conteol of both the US and foreign companies.
Yo may submil wnck cerifficates, coples of corporate bylaws or coustimtions which
clearly indicate stock ownership, or copies of published mmuoal reports which indicate
allilates and subsidianes and the percent of ownership held by the pacent corporation;

2. copies of stock certificate # 1 and of the stock transter tedger tor the US compangy:,

In response to the request for evidence, counsel explained that stock certificate numiber 1 was never issucd [or
Gierrnam Arnerican Travel Serviees, Ine. Counse| statad *[]be corlificale was lost by the prior owners.”  The
petitioner submitted a copy of a stock certificate listingd as the holder that is partialiy illegible
additlion 10 2 copy of slock gerlificate munber 2 thay wis previcusly submilled, The pentioner also submitted o
copy of the stock transter ledger. As proof of ownership and contral of the foreign affiliate, the pelitioner
submitted an organizational ehart of the forcign entity and a letter fram a German bank recopmiang that it is m o
favorable relationship with the foreign entity.

Tn her decision, the dircetor determined the petitioner did not ¢stablish that the US and [oreign company were
hoth 100 percent pamed b}f‘ The stock certificate submitted in response to the request for
evidence did not ndicare the name of the corporation, the tumber of shares held and was without datss or
mumbers, Uhe direclor dekrmined hat the verbal claim that stock cerfificate number one was lost was not
supported by any concrete evidence. Additionslly, the director concluded thart the repistration ccrtificals ivsned to
Rall Suarkmanm in 1987 is not prooF el o wis the foreign company,

Omn appeal, connsel reassens tha cedificale nomber | was lost,  Counsel asserts “Tulpon M.

purchase of the company, certiticate sumber [sic] was excouted by the Seller and then owner of 1004 of the
company transforing 100% of the company to Mrd * 1o response to the director’s concerns rewarding
the illeeible certilicate, counsed explained that she has provided her best copy. The AA( notes thal eaunsel has
not explained why there is certificate mumbee 2 and the Meagble stock cerlificale.

On appeal, counsel submits 2 recently centified copy of the registration of the foreign company with a translation.
Ihe AAC notes that the German document indicates the vear 1987 as the dare of regisiralion but the translation
indicates a date ol 1967, The Goman document indicates the foreign company name a8 _ind the
DWOET i businesaman. However the pettioner staled (hat the name of the affiliate 'mmpan}r i
Hallenbr Starkman. '

Basad oo the record of the proceeding, the AAQ concludis thut ;15 the owner of the U5,
petitioner and partially withdraws ihe direclors decision.  However, the ﬁéjr'iﬂﬂner haz not pmvidﬁd sulTigignt
evidence to demonstrale thad is the 100 percent owner of Hallenbrau Slarkmamm m Germany, as
slated throughous this petition,  Therefore, the petitioner has nol demonstrated that the petitioner and the foreign
wnlily ame alfiliates and have a qualifying relationship. For this reason. the pelition must be denied.
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The sceond issue in this proceeding is whether the [LS, company has been doing business as defined by the
regulations.

C1S regulations state that the petitioner must provide évidenge that the Thited Suates enlily and the fireiyn entity
have been doing business, as defined at 8 CF.R. § 2142 (D LWEMLD, for the previous vear. Doing business is
defined as the regular, sysiematic, and coptibuaus provigion of goods and/or scrvices,

T the inslant petition, the politioner provided s TRS Form 1120 comporate tax relumn for the vear 2{06 which
showed gross receims or sales as $4.450. Additionally, the pedtioner provided a stateynent of income tor the year
ending 2007, which shuwed a nel fncome of $25.658.  The petilioner also provided copies of payroll journals for
September, October, and November 2001 as well as Form 941 quarterly federal text return dated Septembor 28,
2001. The pedtivner submiilted a copy of ils state occupational fcense for the tax vear 2001 indicating that the
type of business is a 129 public serviee™ The lease provided by the petitioner indicates that the premises ot 2013
" Temrace $.E. are 1o be occupied as a residence,

Oy fume 4, 2002, the direetor requestod the Moowing additional evidence regarding the 1S, business and the
foreian business, in pertinent part:

evidence of the buginess ¢ondueted by e ULS, and foreiym company;
comunercial leases for both the U8, and foreign companies

2001 anmual lax return A the TLS. company;

state quarterly tax retumns for the U.S. company and the foreign company,,

O July 17, 2002, in response to the divector’s request for evidence, the petitioner submitted the 2001 TRS Form
1120 Federal tax relurn which showed gross reeeipts or sales as $127.850. 1he pelitioner subimitted mumerons
invaices that ft paid 1o ts venders [or the LS. company for 200) bt cnfy three invoices it billed to its chicnts fiwr
the month of November 2001, The petitioner submitted a commercial lease for the petiod o December 1, 2000
until Mevember 34, 2001, signed on November 135, 2000, for the addrcss 247 Spirit Lake Road West 33880, Suile:
3. which js the same address listed on the 2001 tax return. The director requested state quarterly payroli tax
retorns for 2001 and 2002, The petitioner provided federal quarterly lax relums for 2001 and two quarters of
2002,

'Fhe petitionsr provided documents that connsel states are invoices and reecipld for the foreign company that are
daled throughout 2001 and 2002, These decoments are not translated, contrary to the requiremunts at 8 CF.R.
§ 103.2(b¥3). Additionally, the petitioner provided a copy of a leasing contract between the toreign company
and Wal-Mart Germany for the lime period February 15, 1999 until September 30, 1999, Alio, the petitioner
provided docoments that connsel states are payrol] records for the foreign company that are dated from December
2001 and May 2002. These documents arc also nol Imnslated.

The director stated she could nou veridy thal the 125 company was providing a service or produsing a product
continmonsly based on the evidence provided hy the petitioner,

Un appeal, counsel submits additional mvoices for the U5, company dated from Jatwary 2001 10 January
2002, Counsel states “[ilhe petitioner provided eatensive documentation conceming ils cuiTent activities
including recoipls, invoices, payioll mfonmation and current business lease”  Counsed also states  “the
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petitioner provided cxtenarve invoicea and receipts from the forelgn company indicating its current business
activities.”

Upon review of the record, the AAO agrees with counsel that the petitioner provided sulficient documentation
L demonstrate that the: petitivner is currently doing business as defined by the regulations. However, the
AAD is unable to verify that the foreign company is doing business becanse the petitioner did not pravide any -
ranslations of any of the decoments referring to the foreign company. See 8 C.F.R.103.2(bX3}. Simply
going on record without supporting documentary evidence 1s not sufficient for purposes of meeling the
burden of proof in these proceedings. Mugter of Treasure Craft of California, 14 1&N Dec. 190 {Rege. Comn.
1972). Therefore, the AAQ camot conclude that the foreign company s a qualilfving organtzation doing
business as defined by the regulation at § C.I.R. § 214.2(IX1iXGK2). For this additional reason. the petition
may not be approved. ' '

The third issue in this proceading is whether the petitioner has demonstrated that the beneficiary has been and
will be performing in 2 primarily manaserial or execative capacity as defined below:

Section 101{a%44KA) of the Act, B US.C. § 1101(aX 44K A}, provides: .

The temm "mzmagenial capacily” oems an assignment within @ organization inowhich the
employee primarily-

i. manages the organization, or a department. subdivision, function, or component of the
organizabion; '

i, supcrvises and comtrols the work of other supervigsory, prafssional, or managerial
emplovess, or manages an essential function within the organization, or a departoient or
" subdivision of the orgaunzation,

iti. if another emploves or other employees are directly supervised, has the mrthority to
hire and fire or reoommend those as well as other perasnne] actions {such as promation
and leave authorization), or if no other employes is divectly supeivised, functions at a
senior level within the oreanizational hierarchy or with respect to the funation manage:d;
and

Iv. exercises discretion over the day-to-day operations of the activity or fanction for
which the employves has authority. A frst-hine supervisor is not considered to be acting in
# managarial capacity merely by virtue of the supervisor's supetvisory dulies unless the
emplayees supervised are professional.

Section L01(a¥44)(B) of the Act, 8 U.S.C. § [101(@}44)(B). providas:

The iorm "execulive cApacity” means an assigiment within an organization in which the
emplovee primarily-

i. dircets the manaeement of ihe orgmization of a major component or function of the
oTpgaialion; :
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ii.. establishes the goals and policies of the organization, componert, or function;
il exervises wide latitude in diserotionary decision-making; and

iv, Tecgives only general supervision or ditcetion from higher level exccuatives, the board
of dircetors, or stockholders of the organization.

In support of its claim that the beneficiary is employed in 4 primarily excecolive capacily, the peritioner stated
that the bencheiary “spondz 50% of her day directing the management of the company, particulariy with
respect to directing the activitics of the company’s ¢mployees and planning the expansion of services.” The
petitioner alsn stated “[a]proximately 309 of her typical day involves directing the marketing efforts of the
company.” The petitioner indicated that the rewmainimg 20 percent of the beneficiary’s time is spemt
aupervising Financial aspects of the company operations. The petitioner alzo stated that the bencficiany sponds
approximalely six months of Lhe vear working in the 1.5, operalions and the rest of the time working for the
Gierman affiliare.

On June 4, 2002, the director requested additional evidence. The director requested definitive statemeris
describing the U.5. employmenrt of the beneficiary. The petitioner responded stating that there were (wo
employees with the title Administrative Assistant/CSR who answered phones, assisled cuslomers, obtained
accommedations and transportation. Counsel states there was ane sub-contractor who provided language
services and obtained accommodations and transportation.  Additionally, counsel states the beneficiary
oversees tevo direel emplovees and that “over 5 subconiractors report (o beneliciary.” Allhough the petitioner
claims to employ “over & subcontractors,” the evidence indicates one conteactor, at most. T is incumbent
upat the pedtioner o resolve any mconsistencies in the record by independent objective evidence, and
attempts to explain or recencile such inconsistencies, absent competent objective evidence pointing (0 wherg
the teuth, n fact, s, will nol sullice. Adwweder of Flo, 19 T&N Doo. 5382, 391-82 (BTA 1988), Counsel has not
cxplaincd why the evidence provided indicates only one subcontractor yet states that the bensticiary versces
more that five subcontractors.

The divector stated that the state quarterly tax returns were not provided. The director stated * fl]he potitioner
did not submit evidence ta show what the 1099 submined signified . ... " The directer determined that the
petitioner has not snbmitted persnasive evidence to show that anv emplovees, inchading the beneficiary, are
working lor the busingss, The director concluded the petitioner did not support its claim that the beneRctary
has een and would be working in a primarily managerial or executive capacity.

On appeal, counsel states the petitioner “submitted extensive cvidencs comeerning the beneficiaries fsic)
duties and ihose of the employees, e loling job deseriplions, hours worked, payroll journals and tax forms.”™

When examining the exceulive or managenal capacity of the beneficiary, C18 will laok first to the petitione's
description of the job dutics. Sze 8 CT R § 214 200030100

‘The beneticiary’s duties listed in the instax petition employs words and phrases such as “manage and direet,”
“determine statfing needs,” “cstablizh targel combract goals lor cach month,” “cstablish and implement markeing
pla,” “determine hest wse of company resources.” These words and phrases are, however, pencralilics. For
©example, they donot identify what concrete “goals”™ or “plans™ the beneficiary will develop or establish. The
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petiioner does not deseribe in detail the duties the beneficiary supposedly performs.

It sm, the petitioner deseribed the beneticiary’s duties in general tenns.  The petitioner's vague descriptions
provide insufficient detail to allow CIS to determine the beneliciary's day-lo-day responsibililies and
activitics. Spocifics are clearly an important indication of whether a beneficiary’s duties are primarily
exemuative or managerial in nature, otherwise meeting the delinilions would simply be a mauer of reiterating
the regulations. Fedin Brow. Co, Ttd v Save, 724 T, Sapp. (103 (DN, 1980, o474, 905 F.2d 41 {24
Cir. 1990). Going on record without supperting documentary evidence is insufficicnt to meet the burden of
proef in these proceedings.  fee TS e v IVS 48 FSupp. 2d 22, 24-5 (D.D.C. [999); see generalfy
Republic of Tramskei v, INS, 923 F.2d 175 (.0 Cir, 1941) (discussing burden the petilioner must meet to
demonsteate that the beneficlary qualifies as primarily managerial or executive): Marrer of Treasure Craft of
Califorasio, 14 1&N Dee, 190 (Ria, Comm. 1972

Om review, the record as presently constiluled iz not persuasive in demenstrating that the bencticiary has beve or
will be emplayved in a primarily managerial or executive capacity. The recard doss nod establish that a majority of
the beneficiary’s duties have been or will be directing the management. of the onganizalion. The peritioner has not
demonstrated that the beneficiary exercizes wide latitude in discretionary decision-making, The petitioner has not
demonstrated Lhat it has reached or will reach a leve] ol organizational complexity wherein the hiving and firng of
personnel, discreionary decision-making. and selling company zoals and policies copstitute significant
components of the duties performed on a day-to-day basis. Based on the evidence furnished. It cannot be found
that the bemelTeiary has boon or will be emploved primarity in a qualifying mmmgcrlal or cxmulwu uﬂpﬂmt}f For
this addifional reason, the petilion may nol be approve,

On review, the record as presenily conslituded s nol persuasive m demonstrabing that the petitioner and foreign
conperny have a qualitying relation or the foreign company is doing business and that the beneficiary hays boeo or
will be emplayed in a primarily managerial or exceutive eapacity. The reeord docs not extablish that a majority of
the beneficiary's duties have been or will be directing the manageinent of the organization. For these reasons, the
petition may nol be approved. :

In viza petition procccdinga, the burden of proving eligibility foc the benefit soughc remaing entirely with the
petitioner, Seotion 291 of the Act, 8 ULS.CL § 1361, Here, that burden kas not been met.

ORDER: The appeal is distmissed.



