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DISCUSSION: The Director, Calitornia Service Center, donied the petition for o ponimmierant visa. The
matter 1s now befare the Adminiztrative Appeals Office (AAO} oo appeal. The AAQ will dismiss the appeal.

The petitioner claims to be enpuged in the business of importing, exporting, and distributing books and
periodicals. It secks authorization (o employ the bencliciary temporarily in the Tinited Stulcs as its vice
pregident and chiel financial officer. The director deterfined that (he petitiomer hizd not established thar the
beneticiary wounld be employed i 4 primarnily managerial or execntive capacity. On appeal. counsel disputes
the dircetor’s [indings and subimits additional evidance.

To establish L-1 eligibility under section 101{ad(15%L) of the Immizgralion and Nationality Act {the Act),
B U.S.C. ¢ 1101} L5)YL), the petitioner must demoenstrate that the benetficiary, within three years preceding
the beneficiury’s appliculion for admission into tbe United States, has been employed dbroad in a qualifying
mynagerial or executive capacity, or in a capacily mvolving specialized knowledge, for one eontinuons year
by a qualifying organization and seeks to enter the United States temporarily in order to continue to render his
or her services to the same empluyer ur @ subsidiary or alliliate thereof in a capacity that is managerial,
executive, or invnlves specializad knowledge.

The regulations at § CER. § 214 213 S.tate that an individual petition fled on Form I-129 shall be
accompanicd by

(i Evidence that the petitioner and the crganization whick employed or will employ
the alien are gualifying organizations as defined in paragraph T DG of this
seCtion.

(1i7 Bvidence Lhat he afien will be employed in an gxeculive, munurerial, or

speciilized knowledge capacity, including a detuiled description of the services
to be performed.

{3i1) Evidence that the alien bas at least one continuous year of full-time employment
abtoad wilh a qualilying orpanization within the threc years preceding the filing
of the petition. :

(iv) Bwvidence that the alien's prier year of employment abroad was i & position that
wils IATagerial; exascutive, o involved speclalized knowledes and that the alicn's
prior educatton. rraining, and employment qualifies himfher 1o perfom the
intended servicas in the United Statas.

The U.S. petilivoer wus established in the state of Now Jersey in 1984 and states that it ix g subsidiary of
China ternational Book Trading Corporation (CIBTC), located in China. The petitioner seeks to employ the
beneficiary for an initial pertod of one year at an annual salary off $24.000,

At issue in this proceeding is whether the petitiomer has established that the beneticiary will be emplayed
primanly in 2 managerial o cxcculive capacity.

Sectiar. 101(a)(44)A) of the Tmumigrafion and Nationality Act ("the Act™, % LLS.C. § LIOH@N44NA),
prowides: .
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The term "managerial capacity” means an assignment within an organization in which the
employes pritrarily-

i, manages the organizalion. or 1 department, subdivision, [unction, or component
of the organization;

il superviscs wnd controls the work of olher supervisory, professional, or
manygerial employecs, or manages an essential funetion within the organization,
or & department or subdivision of the orgumization;

ii. il another employee or hur cmployees are directly supervised, has the
authority o hire and [ire or recornmend those as well as other persomnel actions
(such as promotion and leave authorization), or i no other employes is ditectly
supervised, funetioms at o senior level within the organizational hicrarchy or
with respect to the function managed; and

iv. exercises discretion over the day-tloJay operations of the activity or functon for
which the employee has anthority. A lirst-line suparvisor i not considerad to
be acting in a tnanagenal capacity mercly by virtwe of the supervisor's
supeTvisory dutiss unless the emnpliyees supervised are professional,

Sectian 101EK44NB) of the Act, 8 LLE.C. § 1101(a){44)(B), provides:

The term "cxccutive capacity” means an asslgmment within an ongunizaion in which the
" cmployee primari]y-

i directs the management of the erpanization or 4 mujor component or fnction of
the orgamization;

. establishes the goals and policies of the orgunization, conponent, or function;
m. exercises wide lalilude in discretionary deeision-making; and
1w recelves only general supervision or dirccton from higher level exacutives, (he

boird of directors, or siockholders of the organization.
In support of the petition, the petitiener provided the following description of the beneficiary’s job dufies:

As Vice Presiderit/Chicf Fimancial Officer, the beneliciary will manage the finances of the
organiwation. as 4 whole, and of the departmentsl budgets, through the hiring of cutside
contractors, sign business checks for sccounts payable; supervise accounting and Yuarterly
and anmual wyentory; oversee the investmemnt departmant by coordmnating finence, banking
and Pugimess  affairs  with  petitioner's  foraipm  parent compuny and  theee 105
subsidiaries/partnerships . . . . Potitioncr’s overall financial administration, including budget.
banking, fmancial forecasting, will continue to he planmed and dirccted by the Vice
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President/CFQ), whose duties have been temporarly assumed by the President pending,
tanster of other speciad ieed konowlodye managers andfor executives.

On March 7, 2002, the acting director issued a notice of her inicnt 1o deny the petition. She mfonmed the
petitioner that the cvidence of record failed 1o cstablish (hal the beneficiary’s daily duties or the scope and
nature of her activitics would be primarily managerial or execulive. The petitioner was allowed 30 days in
which to respond to the acting direcior’s potice,

The petitioner respended with a letier from eoumsel stating that the beneficizry’s proposed position of vies
president and chief financial officer would be “concurrent [with her] positicn as Treasurcr of potitioner’s joint
ventare company . .. 7 in which the petitioner claims 30% ownership Interest.  Counsel furiber stated that the
pelitioner is now in a new stage of development and provided the following description of the beneficiny's
proposed datics:

In this phase of organizational development, [the beneliciary], as Viee President/Chief
Fingneial Officer, will be managing un essential function, namely all aspects of potitioner’s -
tinaneial affairs. She will formulate financial pohicics and goals, with final decision-making
oo all financial managemecnt mallers. Petitioner's new husiness fucus renders finaneial
planning, budgeling, procurement, aceonnts, inventory, and cash flow coesral o the smafl
company, especially  light of the ahticipaLe:l in¢rensed need for coordmation and payment
ol ficensing/rovalty fees in the (1.3, and China. Thus, [the bencliciary | will play a key ol in
the operations and growth of the company duwring its current husiness and development stage.
She will also be critical to the sueccsaful completion of petitioner’s buginess poals and its
continved financial management stability.

| The beneficiary] will also be responsible for heading the investment departraent tn wddition
ta her other exscutive managenial dutics as Viee President. She will coordinate investrnenl
matagement wilth domestic development by the parenl company as well as three .S,
sﬁhsidiarimfpaﬂ.nemhjps . ... Petitioner s committed to hiring support stafl workers for this
deparbment in the near future.

The peritioner submilted an organizational chart listing the beneficiary’s position as subordinate to president
and chiel executive officer posiliuns, The petitioner also employs u secretary and lists & number of positions
as vacani. Among the vacant posttions arc the editorial director, edilurs, sales manager, sales representatives,
promolion and website manager, and the linance department. Cm May 7, 2002, he director denicd lhe
petition concluding the record suggests that the petitioning entity lacks the organizational complexity o
support o managerial or cxecutive position.

Un appeal, councel stresses the degree of the beneficiary’s discrclionary authority over the petitioner’s daily
activitics, includimg its investments personnel, and overall finances, Maintaining Jdisctetionary amhority,
however, is ane of several factors (he AAQ must consider in determining whether a position Is of a
managerial or executive nature. The AAQ does not digput that the bencficiary will have a greal deal of
control over the petitioner’s daily operation. However, such discretion docs pot automatically mean that the
beneliciary will be relieved of having o perfonn non-qualifying dulics. When examining the executive or
managesial capacily of the heneficiary, the AAO will Took first 10 the petitioner’s description ol the job duties.
See BOCFR.§ 214.200(3M5).  In the instant case, the petitioner has used words like “oversec” and
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“supervise” in describing the beneficiary’s dutics. However, the orgamizational chart submitied in response o
the notice of iment W deny soggests Wl e peliticning entity has not yet hired any personnel for the
heneficiary 1o oversee and supervise. Counsel is correct in stating that the law doos not nundate every
petitioning entity to establizh that its beneficiary will supervise persormel. The AAO is awnre that tn many
inslances a bencliciary may be managing an essential function rather than persennel. Flowever. the director’s
consideration of the size of the pefitioning organization comports with cument law., While size cannot be the
sole consideration in determining eligibility for managerial or exceutive slatus, the director can and should
consider the stze of the petitioner’s personnel [or the purpose of establishing whether the pelitioeer has o
sulficient stall, whether employed directly by the petitianer or on a comzactual basis, to relieve the
beneficiary from performing non-qualifying duties. In the instant case, the deseription of the beneticiary’s
dutics sugpests that a great deal of her job is dependent upom others who would carry out the necessary
operational tasks. As such, the petilioner must establish thar such essential personnel werz inplace ut the tine
the petitiom was liled. The petitionsr mnst establish elizibility a@ the tme off Rling the nopimmigrant visa
petition. A viss petition may not be approved at a future date alter the petitioner or beneficiary hevomes
eligible under a new seu of facts. Maner of Michelin Tire Corp.. 17 I&N Dec. 248 (Rep. Comm. 1978). In
this instance, the petitioner has shown fhat its only personnel eonsist of three executive positions, a scetetary,
and am outside contractor to handle the eompany’s bookkeeping and accounting. As such, the petitioner has
failed Lo cstablish that it employs a sufficient staff to cary out the daily operaonal tasks snd 1o relieve the
benelictay fTom having o perform non-gualifying duties.  An amployee who primarily performs the tasks
necessary to produce a product or to provide services is not considered 1o be employed in a manegerial or
exceulive capacity. Matter of Church Scientology International, 19 1&N Dec. 393, 604 (Comm. 1988),

Counsel also asserts Lhat the divector [siled to consider the reasonable needs of the petitioming organization m
light of its stage of development. Ilowever, the record shows that the petitioner was established in 1984 and
had thersfore been doing business fur ncarly 18 years belore the instant petition was filed. Therefore,
regardless of the petitioner’s plans Lo expand. there is no reason for the AAO Lo reat the petitioner as though
il were in i sturt-up phase of development.

Morcuver, the reasonable needs of the petitioncr will nol supersede the requirsment that the beneficiary be
“primarily” employed n 4 memagerial or executive capacily ax tequired by the statute. Sees sections
10T Gap(44MA) and (B) of the Act, 8 11.5.C. § 1101(a)(44). The reascnable needs of the petilioner may justify
4 beneficiary who allocanzs 31 percent of his duties to managerial or execulive lasks as opposed to 90 percent,
but those noxds will not excuse a beneticiary who spends the mujority of his or her time on non-qualifying .
duties. In the instant case, counsel hus stated on appeal that the benchiciary's job duties will includs
performing econoiic analysis, desipning @ record-kesping system, managing a client base, and addresying the
clicnls’ accounting and tax needs. Though these duties may be of a profossional mature, they cannct he
considered managenal or executive.

On review, the record as presently canstiluled does ot establish that a majority of the beneficiary's duties will
be primarily directing the munagement of the organization. The petitioner has not demonstrated that the
beneficiary will be primarily supervising a subordinate staff of professional, managerial, or supervisory
personnel, or that she will atherwise be relicved from performing non-qualifying dities. To the contrary, the
recond indicates that a preponderance of the beneficiary's duties will be directly providing the services of the
business. As properly conctuded by the director, the petitioner has vot demonstiated that it has reuched or
will reach a level of urgunicutionul complexity wherein the hiring/firing of persomel, discrationary decision-
making, and setting company goals and policics constilule significant components of the duties performed on
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a day-to-day basis. Mor does the record demonsirate that the bepeficiary will primarily manage an essential
function of the organization or that she will operate at a senior level within an organizational hicrarchy.
Based on the evidence fumished, it carmot be found that the heneliciary will be employed primaily in a
gualifying munagerial or executive capacity. For this reason, the petition may not be approved.

In visa petilion proceedings., the burden of proviag eligibility tor the benefit sought remuins entirely with the
petifioner. Section 291 of the Ace, 8 LLS.C. § 1361, [Tere, thal burden bas not been met.

ORDER: The appeal 1s dismissed.



