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DISCUSSTON: The preference visa petition was denied by the Dhrector, Califomia Service Center. The
matter is now before the Administrative Appeals Oflice (AAGY on uppeal. The appeal will be sustained.

The petitioner is a Cazlifornia corporstion that cluims Lo be un affiliale of Neeryj Bhatia & Co., located in
India. The pettioner is in the business of providing accounting and consulting services. It seeks o cmploy
the: benecliciary as ils prosident.  Accordingly. the petitivner endeavors o classily (e beneliciary as an
employment-based inonmigrant pursuant to section 203(b3 L) of the Immnigration and Nationality Act (the
Acl), BTLE.C. § 11S3MIHCY, as o mullinational executive or manager. The direclor determingd that the
petitioner had not established that it has a qualifying relationship with a foreizn entity.

On appeal, counsel refates the dircetor’s findings and submits a statement and additional evidence in support
of his assertions.

Section 203(b} ol Llhe Acl siiles, i pertinent part:

(1) Priority Workers, -- ¥Wisas shall first be made available . . . to gualificd immigranis wlwo
arz alicng degeribed inany of the following subparagraphs (A) through (C):
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{C} Cortain Multinational Executives and Managers, - An alien i deseribed 0 this
subparagraph if the alien, in the 3 years preceding the time of the alien's application
for classification and admission into the Tnited States under this subparagraph, has
been employed for al least 1 ygar by a fm or corporation or other legal entity or an
aftiliate or subsidiary thereof and who secks to enter the United States in onder to
continue to render services to the same amployer or 1o & subsidiary o7 affiliale (hereof
in a capacity that is managerial or execulive,

The language of the statute is specific in limiting this provision Lo only Lhose executives and managers who
have previously worked for the [inm. corporuation or other legal entity, or an affiliate or subsidiary ol that
entity, and arc coming to the Ulnled Statey to work Tor the sume entity, or its affiliate or subsidiary.

A United States employer may file a petilion on Form [-140 for classitication of an alien under section
203(b){1WC) of the Act as a amltinational exceutive or manager. No labor certification s required for this
classification. The prospective cmployer in the United States nwst famish a job offer in the form of a
statctnent (hat indicates that the alien is to be employed in the Traited States in g manuperiad or executive
capacity. Such a staterment must clearly deseriba the duties to be perfermed by the alien.

The issae in this procecding is whoether the petitioner has established a qualifying relationship with a foreign
erlily. :

The regulations ai § C.FR. § 204533 2) state in pertinent part:

Affiliate means:
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(A) Oue of two subsidisries both of which are owned and cootrolled by the same parent o
individual; ’

(B} One of twe legal entitics owned and ¢ontrolled by the same group of individuals, cach
imlividual owning sand controlling approximately the same shars or proportion of each entily; ur

(€2} In the case of 3 pannership that i= orpanized in the United States to provide accounting services,
along with manaperial andfor consulting services and markels ils accounting sorvices under an
intemationally recognized tame umder an agreement with @ worldwide coordinating organization
that is owned and controlled by the member accounting firms, a patincrship (or $imilar organization)
that iz organized outside the TInited Stwes (o provide accounting services shall be considerad 10 be
an alliliate of the United states parmership if it markets is accouting scrvices under the same
jncemationally recognized nanwe yodey the agreemant with the worldwide coordinating organiution
of which the United States partnership is also 2 member.

Subsidiary mems g firm, corporation, or other legal entity of which a parent owns, dircetly o ndirectly,
more than halt of the entity and contrals the entity; or owns, directly or mdirectly, half of the entitv and
controls the entity; of owns, directly or indireetly, 50 pereent of @ 50-50 joint venture and has equal conire
and v¢lo power Over the entity; or owns, directly or indirectly, less than half of he enlity, but in fact
contrels the entity.

In support of the petition, the petitioner provided its stock cortificalcs and ils stock transfer ledger, as well as a
separate breakdown of shares reganting the forsign entity. In response to cns of the dircetor’s three requests
fer addditiony| evidence, the petitioner submitted a copy of the formgn enlity’s partnership dead, which restatss
the ownership breakdowe thal the petitioner proviously submilted.

The director denied the petition bassd on the conelusion thut the patitioner failed o establish that it hus a
gqualdying relationship with a furcign entty. The director focused, in part, o a discrepaney he discoverad
between the petitioner’s stock cerlilicates and the ownership of shares as indicated in the petitioner’s stock
transler Jedger. He also determined that based on the ownership breakdown of the petitioning and foreign
entitics, it cannot be deteomined that they are similarly owned and controlied.

On appeal, eounsel claims that the petitioner is an accounting firm Lhal fis under the regulatory definition of
affitiate given at § CFR. § 204.5()(2)(C) und a5 such does not have to eswablish that it has a qualifying
relationship with & foredgn entity. However, aside from establishing 1hat both entitizs are accounting firms.
which have the heneficiary’s last nami as a part of their name, counsel has provided no sybstantial evidence
to show that the petiioner bts the requirements ciied by 8 C.F.R. § 204.5(%20C). Counsel has not provided
evidence that the petitioner’s name is internationally recognized or that the petitioner has an agreement with a
worldwide coordinating ompamization.  Therefore, counsel has failad Lo estublish that the petitioner fits under
thiz defimition ol afl1liate,

Counsel also explaing that the numerical discrepancizs recited by the director are merely 2 matter of clereal
crror and provides an wpdated stock wransfer ledger thut reflects that same share ownership as was Indicated in
the stock certificates submitted carlicr. Although the director is correct in pointing ot the iitial discrepancy,
it nmst be noted thal the bencliciury was consistently shown as the majority stockholder, even in Ihe [irst
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stock wanster ledger.  Therefore, the ineonsistzney cannot be deemed materizl such as to negate the
petitioner’ s claim of o qualifying relsticnship.

On review, all documents submitted by the pettioner indicate that the heneficiary is the majority ownar of the
siock in both the TLS. and loreign entalizs. Therelore. the director’s decision is hereby overtuned.

[n wisa pelition proceedings, the bunden of proving eligibility for the benefit sought remains entirely wilh the
petitioner. Section 291 of the Act, 8T11.5.C. § 136]. Tha petitionar has sustained that burden.

ORDER: The appeal is sustained.



