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INSCUSSION: The nonimmigrant visa petition was denied by the Director, Texas Service Center. The
maiicr i3 now belore the Administrative Appeals Office (AACY) on appeal, The appeal will be dismisscil.

The petitioner iz described as a constniction and cleaning. service. It seeks to ciaploy the beneficiary
temporarily in the Untted Stalcs as “dircctor manmager™ of its new afiice. The director determined that there
was msufficient evidence to establish thar the pelitioner had sufficient funding and capilalization to
commence business in the United States, and the petitioner had nol catablished that it had secared sulMicient
physical premises to house the new office.

On appeal, the petitioner disagrees with the dircelor’s decivion, and presents evidence to subsiantiate its
contentions.

To establish T.-1 eligihility under section 141(0(15)(L) of the Immigration and Nationality Act (the Act),
8 1L8.C.§ F101(aXI5){L), the petitioner must demonstrate that the beneficiary, within three yoars preceding
the beneficiary’s application for admission into the United States. has been vinployed abroad in a quatifying

" managerial or executive capacity, or in a capacity involving specizlized knowledge, for one conlinuous year
b 2 qualifying organization and seeks Lo enter the United States temporatily in order o continue to render his
ot her services to the same ewplover or a subsidiary or afMfiliate theveof I a capacity that is marycrial,
execulive, or involves specialized knowledes.

The regnlstion at 8 CF R, § 214 2(1){ 1 1) states, n part:

dtracompany transferse tmeans an alien who, within three years preceding the tme of his or her
application for admission into the Unite Stales, has been eioploved abread continuousty for one
vear by a fim or corporation or other legal entity or parent, branch, alfiliate, or subsidiary
thereof, and who seeks 0 enter the United States temnporarily in order to render his or her
services to a branch of (he same employer or a paremt, affiliate, or wwhbsidiary thereof in a
capacity that [s managerial, executive or involves specialized kmowledge.

"The regulation ai §CFR. $2142(1)3) states that an individual petiien filad on Form T-129 shall be
accompanied by

(i} Twvidcnee that the petitioimr and the organization w.hir.:h emploved or will cmploy the alien
are qualifying organizations a5 defined in paragraph {1 DGD{G) of this section.

(i) Evidence that the alien will be emploved in an  executive, managerial, or specialized
knowledge capacity, including s detsiled deseription of the services W be performed.

‘The regulation at 8 C.FR. § 214 2{1)(3Kv) states that if the petition indicates that the beneficiary is coming to
the Lmited States as a tanager or executive to open or 1o be erploved in a new office in the Urnited States, the

petitioner shall sebmit evidence that:

{A) Sutficient physical pretniges o house the new office have beon secured;
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{B) The beneficiary has been emploved for one contimunus yoar in the thiee year period
preceding the tiling of the petition in ab ckeeutive or managerial capacity and that the proposcd
cimplayrment involved exccutive ar managerial amthority over the new aperation; and

(C) The intended United Stales operation, within one year of the approval of the petition, will
support 8n executive or managerial position as delincd o paragraphs (1 X1W)(B}Y or (C) of this
acclion, supported by information regarding:

{1y The proposed nature of the office deseribing the scupe of the entity, its
o izaional sirocture, aod its Inancial poals;

(2) The size of the United States investmend and the fiuncial ability of the
frcten entity to remunerate the beneficiay and o commence duing
business in the United Str_ltes; and

{33 The organizational stmcture ot the foreien enliy.

According ta the documentary evidence contained in the record, the petitioncr was incorporated 10 2001 as a
constrzction and cleaning service, and claims 1o be a subsidiary of Taller De Joyeria. The peiitivner seeks the
beneficiary™s services ay direclor and manager tor a pesiod of fhree years in arder to open 8 new office.

At issue in thiz proceeding iz whether the petitioner has complied with 8 CF.R. 8 214.2(1)(33+) a3 a new oifice
petition, suffictent Lo overvome the objcetions of the director.

‘Ihe director determined that additional docinentalion was needed from the petitioner in order 10 complets the
progessing of the potiliom. The ditcctor specifically requested that 1he petiliomer submit evidence of license 1o
comcluct business in the United States, evidence of funding or capilalization of the United States company; and
evidenca demonstrating thal sufticient physical premises has been acquired to hause the TS, entity.

Lit response Lo the divcetor’s reguest for additional evidence, the petitioner statcd (il wdditional fanding for (he
L5, company will be fransferred from the: forcig entits once the |.-1.4 petition is approved. The petitioner aiso
stated that the leased premises werc wmpuorary and appropriate to accommeodate one emploves (approximate acey
of 10 = 10}, ard that it would opt for a new facility location once the T-1 A petition has been approved.

The director determined that the evidence submitted was not suffisicnt o estahbish that the petitioncr had
sulficiently complied with 8 C.ILR. § 214.2{1)2)~) concoming new office petitions. The direetor stated that
the evidence demonstraied that the petitioner had not leased commereial gpace or provided adequate [unding or
capralization to support the petitioner’s new office in the United States, The director turiher stated that afthough
the petitioner stales that it will obtain funding and capitalization and sufficient physical premises alier the L-1A
pelition is approved, the L-1A petition camol be approved umil it s established that the petitioner g m Full
eompliaoce witl the regulatory requitements for 3 mew oftice.

O appeal, the petitioner states that once it received the dircetor’s denial with the explanations, it understood that
it should have submincd evidence in compliance with repulatory reqnirements before the 1-1A pelidon conld be
approved. The petitiomer submits a bank deposit slip and a commercial lease agreement as cvidence on appeal.
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After the ditcelor requested agditional documentaiion on these issues, the petitioner failed to submit sufficient
gvidence. On appeal, the pelidoner relies on evidence thal was. requested but o produced until aficr 1he
inttial decision to deny the petition was madc by the divector. The petitioner sulvmitted a deposit ticket from
Tirst Umion Wational Bank, which shows that $10,000 had been deposited into a chocking account on
Septewber 27, 2002; 24 days after the director denicd the petition. The petitioner also submitted a copy of a
business |case agreement, daied Svptanber 20, 2002; 17 davs aficr the director denicd the petition. A
petilioner must establish cligibility at the time of filing, a pelition cannot be approved at a future date alter the
petitioner becomes eligible under a new set of facts, See Matter of Michelin Tire Corp, 17 T&N Dec. 248, 249
{Reg. Comm. 1978). Citizceship and Linmigration Survices (CIS} cannot consider facts that come into bkaing omly
subscquent to the filing of a petition. See Mutter of Bardowille, 18 1&N Dec. 114 (BTA 1981). ‘Iheretore,
petitionet may nol make material chanses to a petiton that has already been filed v an etfort w make an
apparently deficient petition conform to C1S requirements. See Metfer of Zounani, 22 T&N Dec. 168, 175 (Comm,
1393},

The regulation at & C.F R, § 103.2(B){12} states, in pertinent part: "*An application o petitiom shall be denicd
where cvidence submitted in response to a request for initial evidence does not esmblish filing eligibilily at
the fime the application or petition was filed™ Where the petitioner was put on netice of the required
evidence and given a reasonable opportunity to provide it for the record before the visa petition is adjudicated,
evidence submitted on appeal will not be considered for :my purpose, and the appeal will be adjudicated based
on the reuerd of praceedings before the divector,  Matfer of Soricmo, 19 [&N Dee. 764 (BLA 1988} The
petitioner’s new evidence will not be considered and the record as presonily constituted does nol demonstrate
that the bencficiary has complied with 8 C.TR. § 214.2(1 }3)(v) concerning new office petitions. There i
insulfivient vvidence submitted to overcome the objections of the director, Although the petitioner contends
that it did not fully understand the regulatory requirements until atter the director denied the petition, AAD is
not required o consider pew evidence submitied on appeal in an effort to compensat: fur the petitioner’s
trailties. The petitioner has the option of [iling 2 new petition.

in review of the entive record, the petitioner has failed to submil sufficicnt evidence 1o establish thal o has

" sulfivient funding or capitalization to commencs doing business in the United States or ta support a
managerial or cxeculive position within one vear of operation. "L'he petition haz also Tailed to submit ovidence
to shony that it had securcd sufficient physical premises to house the new office at the time the petition was
filed in this case, .

Reyond the decision of the director, the record is not persuasive in demmonsteating that the beneficiary has
boen and would be employed in 4 managerial or executive capacity as definl al section 107(aX44) of the
Act. In addition. thery is no evidence o establish that the beneficiary's services are to be used for a temporary
period and thal. the heneficiary will be transterred to an assipment abroad on completion of the temporary
assigmment in the Uniled States pursuant o 8 C.E.R. 21421y 3% vii). Faor these additional reasons, the appeal
will be dismissed.

In visa petition proceedings, the burden of proving eligibilily fur the henefit soughi remains entirely with the
petitioner. Sochion 281 ofthe Act, 8 US.C. § [361. Tle prliliener has not susiained that burden.

ORDER: The appeal s digmissed,



