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DISCUSSION: The Director, Vermont Service Center, denied the petition for a nomimmigrant vise. The
. matter is now before the Administrative Appeals Office (AAO} an appeal. The AALY will dismiss the appeal.

The petitioner claims to be engagad in the distribution, wholesale, and trading of gams and jowelry, Tt secks
authonzation to employ the beneficiary wmporarily in the Thnitcd States as it munarer. The director
determined that the petittoner had not established (hat the beneficiary would be employed in a primari]y
managerial ot executive capacity or that the petitioner would have a need for such a position. On appzal, the
petitioner disputes the director’s findings and submits a statement in support of its asseTtions.

To establish E-1 eligibility ander scetion 181{a}154L) of the Tnamigration and Nationality Act {the Act),
S ULS.C. & 1101z} 15)(L}, the petitioner must demonstrate that the beneficiary, within three yians preceding
the: beneticiary's application for admission indo the United States, has been emploved abroad in & qualifying
managerial or executive capacity, o in a capacity involving specializad knowledge, for one conlinuons vear
by 2 qualilying organization und seeks to cnter the United States temporarily in order to continue to render s
ar her services 1o the same employer or a subsidiary or alliliule thereof in a capacity that is managerial,
exceutive, or involves spocialized knowledge.

' The regulations at 8 C.RR. § 214 2{I¢3)(v) staw: that if the petitios indicates that the beneficiary is coming to
the United iSalcs us a manager or executive to open or I be employed in a new office in the United Staiesy,
the petitiomer shall submit ovidence that:

A Suffictent physical premises to house (he new office have been secured:

R} The beneficiary has been etplayed for ene continuous vear in the three year pericod
preceding the filing of the petition in an executive or managerial capacity and that the
proposed employment involved executive or managerfal authority over the new
operition; and

) The intended United States operation. within one year of the approval of the petition,
will support an exeeytive or managerial position as defined in paragraphs (D{1XiiXB)
or (C) of this secticn, supporied by inlonnation reparding:

{1) The proposed nature of Lhe office describing the scope of the emtity, its
organizational structure, and its financiul moals;

(2 Ihe size of the Unifed States investment and the [nancial akility of the
forcign entity to remunerate the bupcfciary and ©m commence doing
business in the United States: an

(3 The organizutinm_l structure of the foreign ey,
The T2.5. petitioner states, thal it was esmbhqhed in 2002 and that it is a subsidiary of Sno Wai Gems Jewellery

Fty. Co. Ltd, located in Hong Kong. The petitioner sucks 1o employ the beneficlary i the United Staes for
three years at an ammual salary of $48 (00,
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AL issue in this proceeding i whether the petitioner has estublished that the beneficiary will be employed
primarily in a managerial or executive capacity and whether the petitioncr will require the services of such an
imdividual within one year of e petition”s approval.

Seetion W01} 44)HA) of the Immigration and Natonality A_ul {"the Act™), 8 U.S.C. § 110Ia)441(A),
provides:

The term "manaperial capacity” mmeans an assignment within an organization in which the
amployes primarily-

L. manages the organization, or a Jepartment, subdivision, fugcrion. or component
of the orgunizalion;

i. supervises and controls the work of other supervisory, professional, or
manageriat employces, or manages an essentind function within the orgsmization,
of adopariment or subdivision of Lhe organization;

iii. i another employee or other employees are ditcetly supervised, has the
authority tw hire and fire or recommmend thoss as well as other personnel actions
(such as promotion and leave authorization), or if no other employee is directly
supervised, funclioms at a senior level within the organizational hictarchy or
with Tespect to the funclion munaged; and

iv. exercises discretion over the day-to-day operstions of the activity or function for
which the cmployee has authority. A first-line supervisur is not considered o
be acting in a managerial capacity merely hy virtve of the supervisor's
supervisory duties ynless the eraployees supervised are professional.

Section 101044 KE) of the Act, 8 U.S.C. § L101ak44)B), provides:

The term "excculive capacity” means an assipnment within an organization in which the
ETNRHOYES primariiy-

i . directs the management of the organization or & major eompanent or funcbon of
tha crganization;

il estublishes the goals and policies ol thte organizatiom, component, or function:
1il. cxervises wide latimde in discretionary decision-rnaking; and
v, receives only general supervision or direction fromn higher level executives, the

hoard of directars, or stockholders of the oroanization.

In supporl of the petition, ihe petitioner provided the following daseription of the benaliciary’s propased job
e

*  Open and opelale a new ollice in New York City
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The petitioner also staled that the beneficiary’s cmpioyment abroad included “[being] responsible for the
activities of the exparting department as welf as working a8 an assistant to our manager on all affairs of our
Company which will include all sales, marketing, administration recuil [sic], finance for our Company [.17

On Aprid 25, 2003, CIS issucd & Tequest for additional evidence. The petitioner was asked to provide
evidence that within one year of the petition’s approval it will support the beneficiary in a primarily
managerial or executive position. The petitioner was also instructed to subinit 3 metable with specific dates
for each proposed action for cormmencing the start-up company, including the propased number of peraonnel

Hire pemsomnels |sic] inclode [sic] sules persons, (rain ]}E:IEDHGIIS [sic] on the whole
operation and sales

[irect the running of 1he sules and export department
Develop operating guidetines und procedures, formulsting new business goals as required

Munage all business acitvities [sic] ncluding markeling sales, administration. Finance,
import and export.

Supervise the impletation [sic] and management of the poticy and procedure related to
ihe credit and colicetion of accoumts

Mainluining business contacts and relations with afl customers

Continoe Lo serve the customers of the Hong Kong Office in the United Staies

and their praspective dates of hire.

‘The petitioner’s response included the following additional description of the heneficiury’s propased job

dudes in the Uhited States:

Start and manage 4 new oftice as well as a retuil store in Now York City

Munaging and recruiting staff of proposed proposed [sic] 12 personnels |sic] working
under [the beneficiary’s] supervision

Managing all of |the petitioner’s] business activilies in the United States including sales
administration, finance and export service.

Evalualing operating guidelimes and proccudres fsic] and formulating new business roal.

Directing and supervising the developing and implementation i3 the busincss plan and
sirategies to expand the business in North and South America.

Developing the organization and distribwtion syslems, setting the marketing goals for the
produck.
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*  Supervise Lhe impletation [sic] and managerment of the policy and provedure related to
the credit and collection of accounls

*  Maintaining business contacts und relations with the op custotocrs 1o the Siates

¢ (londucting all personnels [sic] evaluations including hiring personuels |sic) as necessary, -
promotion and lay off.

The peliioner also submitted an organizational chart cutliving its proposed personnet siructure and provided
position descriptions for each proposed position. Although the petitioner staed thar it mrends to hire all of
the proposed personnel within threc months of the btnef’ iciary™s arrival, it did not provide dates for any other
activities necessary to commance doing business.

On May 30, 2003, the director denied the petition concluding that the pelitivner ailed to establish that the
beneficiary would be employed in a managerizl or executive capacity one year after the petition’s approval,
The ditector also determined Lhal the petitioner failed to estublish the need for a managerial or crecutive
position.

Oun appeil, the petitioner provides an addifional statement describing the enstomers it plans to target; the types
of merchandise it plans to sell; and describing the duties of the henclictary's support staff i preater delail.
However, the description af job duties of the beneficiary’s subordinates sugoesis (that a large portion ol the
beneficiary’s job will be supervising the petitioner’s sales department, which will consist of nen-managerial,
non-supervisory, and non-professionul staff of sales people. As such, the petilioner has not distinguished the
Job duties of the beneficiary from those of o first-line supervisor. - See 8 C.F.R. B 214 2 DT ).
Furthermore. Lhe petitioner failed 1o provide a specific timetable with dates for cach pruposed action for its
firsl. year of operation. as previously requested by CI8 in the request for additional evidence. Tt is noted chat
failure to submit requested evidence, which precindes a material Bne of ingniry, as Lhe pelitioner did in ithe
instant case, shall be grounds Tor denying the petition. & CUFR. § 103.2(b3(14). Althnugh the petitioner has
been clear about its general cbjectives once the business operation pets beyond the imitial stage of
dovelopment, it has failed to provide an adequate busingss plan explaining what will happen during its Frst
year of Inception. Without such a plan, the AAQ camnot conclude thar the petitioner will realistically meet its
business objectives and reach a slape of development where the beneficiary will be able to focus primarily on
the hiring/firing of personnel, discretionary decision-making, and setting company goals and policics. Based
on the ¢vidence furnished, it cannot be tound that the beaeliciary will be croployed primartty in a qualifying
misnugerial or execulive capacity. For this reason, the petition may not be approved.

Beyond the decision of the director, the description of the benefiviary’s duties abroad, as restated in this
discession, docs not indicate that the beneficiary has heen emploved abroad in 4 managerial or executive
capacity. Rather, the vague description of the beneficiary’s duties with the foreign entity suggests that the
heneficiary has been divectly involved in the day-to-day operational duties that cannol be deemed managexial
or executive. CIS is not compelled o deem the bencficiury a manager o executive based mainly on his
position title. However. ax the appeal will be dismissed on other grounds, this issus veed not be Further
arldresuad,
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In visn petition proceedings, the burden ol proving eligibility for the benelit sought remains envirely with the
petitioner. Saction 29] of the Act, BT.S.C. § 1361, Here, that burden has not been met.

ORDER: . The appeal is dismissed;



