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DISCUSSION: The Director, Vermont Service Center, denied the petition for a nonimmigrant visa. The
petitioner subsequently appealed that decision to the Administrative Appeals Office (AAO). The appeal was
dismissed. The matter later came before the AAO three times on motions to reopen and reconsider. Although
the AAO granted the first two motions, it affirmed the prior decision to dismiss the appeal. The AAO
dismissed the third motion. The matter is now before the AAO on motion to reconsider. The motion will be
dismissed.

The petitioner is engaged in the import and export of various food products and computer monitors. It seeks
to extend its authorization to employ the beneficiary temporarily in the United States as its president. The
director determined that the petitioner had not established that the beneficiary had been or would be employed
in a managerial or executive capacity.

The petitioner disputed the director’s findings on appeal, asserting that the beneficiary was employed in a
primarily managerial or executive capacity and that the U.S. entity acted as a broker between the foreign
entity and its U.S. suppliers. The AAO dismissed the appeal affirming the director’s conclusion.

On each of the three prior motions the petitioner contended that the beneficiary submitted sufficient evidence
to establish that the beneficiary has been and would be employed in a managerial or executive capacity. The
AAO addressed the petitioner’s claims and subsequently affirmed its decision to dismiss the appeal.

On this latest, its fourth motion, the petitioner asks the AAO to reconsider its prior decision. Counsel bases
this request on the fact that the service center did not address the issue of the beneficiary’s managerial
capacity when the initial petition for L-1A status was approved. However, the AAO, like the Board of
Immigration Appeals, is without authority to apply the doctrine of equitable estoppel so as to preclude a
component part of CIS from undertaking a lawful course of action that it is empowered to pursue by statute or
regulation. See Matter of Hernandez-Puente, 20 I&N Dec. 335, 338 (BIA 1991). Estoppel is an equitable
form of relief that is available only through the courts. The jurisdiction of the Administrative Appeals Office
is limited to that authority specifically granted to it by the Secretary of the United States Department of
Homeland Security. See Delegation of Authority, March 1, 2003. Accordingly, the AAO has no authority to
address the petitioner's equitable estoppel claim. '

Furthermore, the director's decision does not indicate whether he reviewed the prior approvals of the other
nonimmigrant petition. If the previous nonimmigrant petition was approved based on the same unsupported
assertions that are contained in the current record, the approval would constitute clear and gross error on the
part of the director. The AAO is not required to approve applications or petitions where eligibility has not
been demonstrated, merely because of prior approvals that may have been erroneous. See, e.g. Matter of
Church Scientology International, 19 1&N Dec. 593, 597 (Comm. 1988). It would be absurd to suggest that
CIS or any agency must treat acknowledged errors as binding precedent. Sussex Engg. Ltd. v. Montgomery,
825 F.2d 1084, 1090 (6th Cir. 1987); cert denied 485 U.S. 1008 (1988).

The AAO's authority over the service centers is comparable to the relationship between a court of appeals and
a district court. Even if a service center director had approved the nonimmigrant petitions on behalf of the
beneficiary, the AAO would not be bound to follow the contradictory decision of a service center. Louisiana
Philharmonic Orchestra v. INS, 2000 WL 282785 (E.D. La.), aff'd 248 F.3d 1139 (5th Cir. 2001), cert. denied,
122 S.Ct. 51 (2001).
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The regulations at 8 C.F.R. § 103.5(a)(3) state, in pertinent part:

A motion to reconsider must state the reasons for reconsideration and be supported by any
pertinent precedent decisions to establish that the decision was based on an incorrect
application of law or CIS policy. A motion to reconsider a decision on an application or
petition must, when filed, also establish that the decision was incorrect based on the evidence
of record at the time of the initial decision.

In the instant case, counsel does not cite any legal precedent or applicable law that would indicate an error on
the part of the AAO in dismissing the petitioner’s appeal. Therefore, the motion will be dismissed in
accordance with 8 C.F.R. § 103.5(a)(4), which states, in pertinent part, that a motion that does not meet
applicable requirements shall be dismissed.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, the petitioner has not sustained that burden.

ORDER: The motion is dismissed.



