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DISCUSSION: The Director, Texas Service Center, denied the petition for a nonimmigrant visa. The matter 
is now before the Administrative Appeals Office (AAO) on appeal. The AAO will dismiss the appeal. 

The petitioner filed this nonimrnigrant petition seeking to extend the employment of its president as an L-1A 
nonirnrnigrant intracompany transferee pursuant to section IOl(a)(15)(L) of the Immigration and Nationality 
Act (the Act), 8 U.S.C. 5 1101(a)(15)(L). The petitioner is a corporation organized in the State of Florida, 
and operates a residential and commercial cleaning service. The U.S. petitioner claims that it is the subsidiary 
of Industria de Plasticos v Espumas Solveca, S.A. located in Bogata, Colombia. The beneficiary was initially 
granted a one-year period of stay to open a new office in the United States and the petitioner now seeks to 
extend the beneticiasy's stay. 

The director denied the petition concluding that the petitioner did not establish that the beneficiary has been 
and would continue to be employed in the United States in a primarily managerial or executive capacity. 

The petitioner subsequently filed an appeal. The director declined to treat the appeal as a motion and 
forwarded the appeal to the AAO for review. On appeal, courisel for the petitioner asserts that the director's 
decision was erroneous, and that the beneficiary was in fact acting in an executive and managerial capacity 
during the previous year. In support of this assertion, the ~etitioner submits a statement set forth on the furm 
!-230B pr*:.:senting additional arguments. 

To establish eligibility for the L-1 norlimmigran! visa c!assificstion, the petitioner must meet the critzria 
outliner1 in section lOl(a)(lS)(L) of the Act. Specifically. a qualifying organization must have ernployecl ihe 
bcncficiary ;;I a qualifying managerial or executive capacity, or in a specialized knowledge capacity, for one 
con'.inuous year within three years preceding the beneficiary's application for adnlissioa into the United 
States. in addition, the Seneficiary must s:ek to enter the LJn~ted States temporarily to continue rendering his 
or her services to the same employer or a subsidiary or affiliate thereof in a managerial, executive, or 
specialized knowledge capacity. 

The regulation at 8 C.F.R. 5 214.2(1)(3) states that an individual petition filed on Form I-i29 shall be 
accompanied by: 

(i) Evidence that the petitioner and the organization which employed or will employ the 
alien are qualifying organizations as defined in paragraph (I)( l)(ii)(G) of this section. 

(ii) Evidence that the alien will be employed in an executive, managerial, or specialized 
!mowledge capacity, irrcluding a detailed description of the services to be performed. 

(iii) Eviclence that the alizn has at least one continuous year of full time employment 
abrdad with a qualifying organization within the three years preceding the filing of 
the petition. 

(iv) Evidence that the alien's prior year of employment abroad was in a position that was 
managerial, executive or involved specialized knowledge and that the alien's prior 



SRC 03 054 50548 
Page 3 

education, training, and employment qualifies h idher  to perform the intended 
services in the United States; however, the work in the United States need not be the 
same work which the alien performed abroad. 

The regulation at 8 C.F.R. 5 214.2(1)(14)(ii) also provides that a visa petition, which involved the opening of a 
new office, may be extended by filing a new Form 1-129. accompanied by the following: 

(a) Evidence that the United States and foreign entities are still qualifying organizations 
as defined in paragraph (l)(l)(ii)(G) of this section; 

(b) Evidence that the United States entity has been doing business as defined in 
paragraph (I)(l)(ii)(H) of this section for the previous year; 

(c) A statement of the duties perfonned by the beneficiary for the previous year and the 
duties the beneficiary will perform under the extended petition; 

(d) A statenlcnt describing the stafting of the new operation, including the number of 
employees and types 3f positions held accompanied by evidence of wages paid to 
employees when the beneficiary will be employed in a m:inaSement or exect~tiv-: 
3apacity; and 

(e) Evidence of the firiancial status of the United States operatio~l. 

The prin~ary issue in the present matter is whether the beneficiary wi!l be employzd by the (!,~irer.i Ststes 
entity in a pri~rlalily managerial or 2xecutive capacity. 

Section 101(a)(44)(A) of the Act, 8 U.S.C. 5 1101(a)(44)(A), defines the term "managerial capacity" as an 
assignment within an orgarlization in which the employee primarily: 

(i) manages the organization, or a department, subdivision, function, or component of 
the organization; 

(ii) supervises and co~irrois the work of other supervisory, professional, or managerial 
cmployees, nr manages an essential function within the organiration. or a department 
ur subdivision of the organization; 

(iii) if another employee or other en~ployees are directly supervised, has the authority to 
hire and fire or recommend those as well as other personnel actions (such as 
promotion and leave authorization), or if no other employee is directly s~ipzrvised, 
functions at a senior level within the organizational hierarchy 9r wlrh respect to  he 
function managed; and 
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(iv) exercises discretion over the day to day operations of the activity or function for 
which the employee has authority. A first line supervisor is not considered to be 
acting in a managerial capacity merely by virtue of the supervisor's supervisory 
duties unless the employees supervised are professional. 

Section 101(a)(44)(B) of the Act, 8 U.S.C. 5 1101(a)(44)(B), defines the term "executive capacity" as an 
assignment within an organization in which the employee primarily: 

(i) directs the management of the organization or a major cornponent or function of the 
organization; 

(ii) establishes the goals and policies of the organization, component, or function; 

(iii) exercises wide latitude in discretionary decision making; and 

(iv) receives only general supervision or direction from higher level executives, the board 
of directors, or stockholders of the organization. 

:n the initial petiticn, cou~~sel  fc~r the petitioner explained that since the 1J.S. cntity's inception, it has boughr 
and ddministered a cleaning business, continued to trade in stock, and eiigagerl in the process of 
huyingldeveloping 5 full servicz carwash. Ccunsel ft:rther stated that the petitioner continued to handle its 
Spanish books venture, and cancelled a potential purchase of a gas station. With regard to the beneficiary's 
ddties, counsel stated that the beneficiary tias been ~mployed by the U.S. entity in a primarily executive 
capacity d i ~ e  to her position as president of the U.S. entity. Specifically, counsel provided art unsigned 
tlocument which stated: 

[Tlhe President is also the General Manager. She is in charge of the direction, supervision 
and control of the corporation, with the following specific duties: 

Administers the financial affairs of the corporatio~~ 
Identifies businesses or business lines to purchase or develop 
Manazes delivery of services to clients and evaluates quality of services 
to 2roqided [sic] 
Intervizws, contracts, trains. ?valuates, and determines employ men^ of 
workers 
Reports to the parent company the develop of its ongoing investment 
Designs and establishes the policies in terms of advertising for the 
company 

'{'his document also stated that in addition to the beneficiary, the U.S. entity has outsourced an accountant, 
employed a Chief of Operations, and "on any given day, the Company has five to ten workers handling its 
business. At the moment, they are contract workers in charge of performing services requested of the 
C'ompany in a reliable way." 
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On January 24, 2003, the director requested additional evidence establishing that the beneficiary was 
employed in a capacity that was primarily managerial or executive in nature. In addition, the director 
requested: 

(1) Quarterly tax returns for the past two quarters and 940 EZ forms; 

(2) A statement of duties of the other employees, if any; 

(3) An explanation as to how the beneficiary will not engage in day to day activities of 
the business; 

(4) Photographs of the U.S. entity; 

(5) Copies of contracts with the contractors, in addition KO copies of canceled checks 
evidencing payment, the amount they are paid, and the duration of their employment. 
The number of contract workers contracted to work on behalf of the U.S. entity anti 
their titles. 

9 n  January 31, 2003, the petitioner, through counsel, submitted a detailed response accompanied by the 
documentation requested by the director. Counsel's response included a copy of the U.S. entity's federal and 
state quarterly :ax retilnls, 940 EZ return for 2002, 1099 forms evidencing the payment of rniscella~eous 
Income Lo contractors, a federal tax return for 2002, and a financial statement dated March b. 2003. Irr 
nddition, covnael addressed the ri~rector's question regarding the way in which the Seneficiary will refrain 
from prTorir.i.,ing day-today tasks, a id  stated: 

Thl= kncficiary is responsible for developing the business in the United States for the parent 
company. Her principal responsibility is to find reasonable and low risk businesses that \*/ill 
allcru. the parent corripany to transfer capital ,o  he United States to protect the parent 
company's money from the dangers and instability of Colombia. In the previous 
communications with your office I explained the series of business ventures that the company 
has tried and stopped because of the loss of money involved. She is also responsible for 
ccntracting workers to satisfy the contracts the local business has with its Florida clients and 
managing the capital and finances here. The independent contractors handle the daily 
operations of the portion of the business that requires daily handling. 

On Mdy 6, 2003, the director denied the petition. The director determined that the evidence in the record did 
not establiqh that thc beneficiary would be acting In a capacity that way primarily managerial or executive. 
Thc ii~.cctor noted that the U.S. entity currently did not employ any full or part time enlployees except for the 
beneficiaq. In addition, the director noted that, based on the evidence provided, it was impossible to 
conclude that the beneficiary would be able to disengage herself from the performance of the day-to-day 
activities of the company. 

On appeal, counsel for the petitioner asse~ts that the standard applied by the director is incorrecr. Specifically, 
counsel asserts that by obligation, the beneficiary's position is composed of both managerial and executive 
duties. and thar Citizenship and Immigration Services (CIS) should not "pigeonhole" a posilior~ into either one 
category or the other. Counsel contends that the U.S. entity is still il rmall operation. and thus the 
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beneficiary's broad range of duties are required for the success of the business. Counsel contends that the 

nature of the beneficiary's daily activities clearly satisfies the regulatory requirements that she be working in 
a primarily managerial or executive capacity. 

Upon review, counsel's assertions are not persuasive. When examining the executive or managerial capacity 
of the beneficiary, the AAO will look first to the petitioner's description of the job duties. See 8 C.F.R. 
5 242()(3)(i i) .  The petitioner's description of the job duties must clearly describe the duties to be 
performed by the beneficiary and indicate whether such duties are either in an executive or managerial 
capacity. Id. The petitioner must specifically state whether the beneficiary is primarily employed in a 
managerial or executive capacity. A beneficiary may not claim to be employed as a hybrid 
"executive/manager" and rely on partial sections of the two statutory definitions. However, if the petitioner 
claims that the beneficiary is employed in both a managerial and executive capacity, the petitioner must show 
that the beneficiary meets ail of the requirements under both statutory definitions. 

The first issue to examine is whether the beneficiary's duties qualify her as a manager or executive under the 
regulatory requirements. Prior to adjudication of the petition, counsel contended that the beneficiary had been 
employed in a capacity that vas  primarily executive in nature. Acting as president and CEO of the U.S. 
entity. zounsel alleged that the beneficiary was responsible for all aspects of thz developmerit of the U.S. 
entity. Tn support of this contentiorr, counsel subnlitted a description of the beneficiary's duties that ~oitrayed 
Lhe beneficiary 35 havillg much responsibility and a highly active role in the running of the coInwany. 
Specifically, ro~lnsei alleged chat the beneficiary administered the financial affairs of the corporation, 
designed and established advertising policies, and identified potential business investments. Counsel 
provided no further explanation or detail with regard to the beneficiary's day-to-day activities. Instead, 

I counsel merely concluded that the beneficiary was acting in a capacity that is prinlarily executive, bassd on 
this brief statement of duties, the indispensable nature of the ber~eficidry's position, and her educatiorial ai~d 
professional experience abroad. These contentions, however, are insufficient to warrant a conclusion that the 
beneficiary has satisfied the regulatory requirements. 

Regardless of the brevity of the beneficiaiy's statement of duties, the .4AO must look :o the descriptiorl of 
these job duties when examining the executive or managerial capacity of the beneficiary. See 8 C.F.R. 5 
Z14.2(1)(3)(ii). In this case, courrsel emphasized that it is the neneficiary's primary responsibility to find new 
invxtments in which ~ h z  foreign entity, though the U.S. entity, may safely invest. There is 30 indicaticn that 
the beneficiary has a staff of professionals or subordinates to assist her. In addition, there is no indication that 
the beneficiary has .I marketing team to assist with the advertisi.lg policies counsel claims >he develops. 
Finally, the drily evidence ~f subordinate employees is the fact that five independent contractors were 
working on behalf of the petitioner's cleaning service in the previous year. Clearly, the beneficiary is 
cngaging in the essential day-to-day tasks that ensure the continued success of the U.S. entity. An employee 
who primarily perf~rms the tasks necessary 10 produce a product or to provide services is not considered to be 
employed in a managerial or executive capacity. Matter of Church Scientology Internation~l, 19 I&N Dec. 
593, b04 (Comm. 1988). Specifics are clearly an important indication of whether a beneficiary's duties are 
primarily executive or managerial in nature, otherwise meeting the definitions would simply be a matter of 
ieiterating the regulations. Feclirl Rros. Co., Ltd 9. Sava. 724 F. Supp. 1103 (E.D.N.Y. 1989). aff'd, 905 F.2d 
4.1 (2d. Cir. 1990). 
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Whether the beneficiary is a managerial or executive employee turns on whether the petitioner has sustained 
its burden of proving that his duties are "primarily" managerial or executive. See sections 101(a)(44)(A) and 
(B) of the Act. Here, the petitioner fails to document what proportion of the beneficiary's duties would be 
managerial functions and what proportion would be non-managerial. The fact that the beneficiary claims to 
be supervising and running a cleaning service staffed by part-time employees while simultaneously searching 
for new investment opportunities casts doubt upon the true nature of the beneficiary's duties and the nature of 
the business itself. The petitioner lists both managerial and administrative or operational tasks for the 
beneficiary, but fails to quantify the time the beneficiary spends on them. This failure of documentation is 
important because several of the beneficiary's daily tasks. such as "managing delivery of services to clients" 
and "identifies businesses or business lines to purchase or develop," do not fall directly under traditional 
managerial duties as defined in the statute. For this reason, the AAO cannot determine whether the 
beneficiary is primarily performing the duties of a function manager. See IKEA US, Inc. v. U.S. Dept. oj. 
Justice, 48 F. Supp. 2d 22,24 (D.D.C. 1999). 

.3n appeal, counsel asserts that the beneficiary is not merely acting as president and thus solely in an 
~xecutive capacity, but that she is peiforming a combination of managerial and executive duties. Specifically, 
cuunsel achiowledges that tile U.S. e:ltity remains in a start-up capacity. and thus the knef!ciary has been 
colnpellecl to perform ~nu~t ip le  lash: during her stay in the United States. Counsei itnplies that since th- 
Seriefic~nry is muhi-r~sking and conszquently pcrtoiming a m6large of dunes. she IS more qudiiied than a . 

a ?eisc,11 dc\:ctc;.d ~olzly to managerial or solely to exe~utive duties. Counsel further charges that CiS w j  not 
"pigconhole" a beneficiary into complyi~ig with the rsquirements of one cap..icity or the other. Th~y assertion 
:s ill-founded and errotieuns. As stated above, a bttneficiary may not claim to be employe0 as a hybrid 
" e x e c u t i ~ ~ e k l ~ ~ q e r "  ~ n d  rely on part121 sections of tt~r, two statutory definitio~~s. r\ petitioner nluct establish 
that a belles. ;3ly meeta each of the four criteiilr set forth in the statutory definition for enecuLi\le under 
section 101(a)(44)(B) of the Act 2nd the statutory defi,~ition for manager under 101(a)(44)(A) of the Act, if it 
is representing the beneficiary is both an executive and a manager. At a lninimum, the petitioner must 
derrlonstrate that the beneficiary's responsibilities will meet all of the requirements of one or the other 
cdpacity. 

The petitioner has failed to establish any clear distinction< between the proposed qualifying and poll- 
qualifying dllties of the knefic.lary. Specitically, rhe petitioner submitted no inforwdtion to establish the 
percentage of time the beneficiary actually performs or will perform the cl?.imed managerial or executive 
dutie\. !t has been noted in the record that there -ire only five independeiit contractors working for the 
:leaning service, and that the beneficiary maintains a iull-time position. There is no mention in the record of 
any secretary, administrator, office manager, or sales persons working for the petitioning enterprise. 
Collectively, this brings into question how much of the beneficiary's time can actually be devoted to 
m~.iagerial or executive duties. Since the beneficiary cldims to be lookins lor new investment opportunities 
for the U.S. entity, and that  he cleaning service i; only one of these inkestments, it is questionable what 
extent of time the beneficiary actually spends supervising peisonnel and performing other managerial or 
executive duties in relation to the business. As stated in the statute, the beneficiary must be primarily 
performing duties that drz managerial or :x-clttive. See 2ections lOl(a)(44)(-4) and (B) of the Act. 
Furtheimore, the petitioner bears thc: burden of documenting what poltion of the beneficidry's duties will be 
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managerial or executive and what proportion will be non-managerial or non-executive. Republic of Transkei 
v. INS, 923 F.2d 175, 177 (D.C. Cir. 1991). Given the lack of these percentages, the record does not 
demonstrate that the beneficiary will function primarily as a manager or executive. 

Although the small number of independent contractors working for the U.S. entity raises questions with 
regard to the existence and need for a primarily managerial or executive position, a company's size alone, 
without Laking into account the reasonable needs of the organization, may not be the determining factor in 
denying a visa to a multinational manager or executive. Section 10T(a)(44)(C) of the Act, 8 U.S.C. 

1 lOl(a)(44)(C). Instead. an executive's duties must be the critical factor. However, if CIS fails to believe 
rhe facts stated in the petition are true, then that assertion may be rejected. Section 204ib) of the Act, 8 
U.S.C. 3 1154(b); see also Systronics Corp. v. INS, 153 F. Supp. 2d 7, 15 (D.D.C. 2001). In this case, it 
appears that the primary function of the beneficiary is to locate potential investment opportunities for the U.S. 
petitioner, thereby requiring financial research, networking, and various other strategic meetings and 
engagements. The petitioner's claim that the beneficiary is simultaneously functioning in a solely managerial 
or executive capacity with regard to the cleaning company acquired by the U.S. entity casts doubt upon the 
legilimdcy of the petitioner's claims. It is unclear how the beneficiary can research potential investments as 
wel! as supervise the independenr contractors worki~g on behalf of the cleaning service. 

Altl~nog!~ the k,neficiary is not req~tired to super.vise personnel, if it is claimeti that her duties involve 
supervi~irrg f:mployees, rhe petitioner must establish that ;he subordinate emplovees are supervisory, 
-3r~fessional. c_.r managerial. See 5 101(a)(44)(A)(ii) of thz Act. 7 he documzntatiori contained in tht: record, 
cpecitic~ily, ; ~ e  quarterly tax returns, confirms that :he beneficiary was the sole employee of the U.7 entity 
ior the years 2001 and 2002. Ajthoogh the record contains documentation that severl independent contmccorc 
worked for the U.S. ~nticy in 2001, and five worked for the U.S. entity in 2002, it appears fro:n the name  of 
(ne nusi-css illat these persons were professiondl cleaners that .~isited residential and comrtlercial site? to 
provlde cleaning services as required. There is no indication that the beneficiary supervised these personnel 
directly. In fact, the nature of the cleaning business indicates that the contractors worked at sites independent 
than that o i  the beneficiary. In addition, there is no evidence that these contractors. or any other potential 
employees of the petitioning ~nt i ty ,  are or will be professionals. 

In evaluating whether the beneficiary manage5 professional e~nployees, the AAO must evaluate whether the 
suborrlinsre positioris requir.: a baccalaureate degree as a minimum for :ntry into the fieid of endeavor. 
Section lOl(a)(32) or the Act, 8 U.S.C. 8 1101(a)(32), states that "[tlhe termprofessio~ shall include but not 
be liinited to architects, engineers, lawyers, phyyicians. surgeons, and teachers i11 elzn~entary or secondary 
:chools, cc~lleges. academies, or seminaries." The term "prof:ssionM contemplates knowledge or learning, not 
merely skill, of an advanced type in a given field gained by a prolonged course of specialized instruction and 
study of at least baccalaureate level, which is a realistic prerequisite to entry into the particular field of 
cncie.wor. Matter ~f Sen, 19 I&N Dec. 817 (Comm. 1988): Matter of Ling, 13 I&N Dec. 35 (R.C. 1968); 
Matter cf Sl~iiz, 1 1 I&N Dec. 686 (D.D. 1966). 

Therefore, the AAO must focus on the level of education required by the position, rather than the degree held 
by suboi-dinate employee. The possession of a bachelor's degree by s subordinate employee does not 
automatically lead to the conclusion that an employee is employed in a professional capacity as that term is 
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defined above. In the instant case, the petitioner has not, in fact, established that an advanced degree is 
actually necessary, for example, to perform the cleaning services currently provided by the independent 
contractors, who are among the beneficiary's subordinates. The record as presently constituted, therefore, is 
not persuasive in demonstrating that the beneficiary has been or will be employed in a primarily managerial 
capacity as a supervisor of professional employees. 

Although counsel alleges that the' U.S. entity is still in the developing phase and that the beneficiary is 
required to provlde a wide variety of services to contribute to its success is not persuasive, since the 
beneficiary began working at the U.S. entity shortly after its incorporation in 1999. The regulaticn at 8 C.F.R. 
5 214.2(1)(3)(v)(C) allows the intended United States operation oniy ctie year within the date of approval of 
the petition to support an executive or managerial position. There is no provision in CIS regulations that 
allows for an extension of this one-year period. If the business is not sufficiently operational after one year, 
the petitioner is ineligible by regulation for an extension. In the instant matter, three years after the granting 
of the initial petition, the U.S. entity has not reached the point that it can employ the beneficiary in a 
predominantly managerial or executive position. 

Accordingly, the petitioner has not established that the beneficiary will be employed in ;I primarily or 
managerial capacity, as required by 8 C.F.R. 9 214.2(1)(3). 

Beyorb.! the decisioi~ of the director, thp, AAO notes additional deCciencics In the record of nrocc~tling that 
were nut addressed by the director. First, the recold doe, ndt contain suffi:ient evid~nce that establishzs a 
qualifying relationship between the U.S. ?etitioner and the foreign entity. The record contain; a ~ o p y  of the 
sloc'i.c.srtificates for rh:: U.S. entity, evidencing that the beneficiary owns 49 of the 100 outstanding shares, 
whed.eas the foreign e~ltity owr~s 51 of the 100 ovtstandi~ig shares. As generai evidence ot' a petitiol~er's 

quaiifying rela:ionship, stdck certificates alone are not sufficient evidence to determine whether a 
stockholder maintains ownership and control of a corporate entity. The corporate stock certificate ledger, 
stock certificate registry, corporate bylaws, and the minutes of relevant annual shareholder meetings must also 
be examined to determine the total number of shares issued, the exact number issued to the shareholdzr, and 
tbe subsequent ptrcentage ownership and its effect on corporate control. 4dditionally, a petitioning conlpany 
must disclose all agreements relating to the voting of shares, the distribution of profit, the management and 
direction of the subsidiary. and :my other factor affecting actudl control of the entity. Set. .+fatter qf Siemens 
ML>dicnl Svstems, Inc., supra. Withont full discl(~sure of all relevant documents, CIS is un3ble ta deternine 
the elements of ownership and control. 

In addition, the U.S. entity's Forms 1120, !J.S. Corporation Income Tax Return, ioi the years 2000. 2001, and 
2002 indicate that no individual or entity owned more than 50% of the corporation's voting stock at the end of 
the respective years, and that no foreign person owned at least 25% of the voting power of all classes of stock 
at any time during the respective years. Thesl: statements contradict the ~etitionel 's :lain1 that the 
beneficiary, a foreign person, owns d 49% interest in the U.S. entity, and further diminish the va!idity of the 
:!aim that rhe roreign entity owns a 51% interest. It is incumbent upon the petitioner to resolve any 
inconsistencies in the record by independent objective evidence. Any attempt to explain or reconcile such 
inccnsis!en~:ies will not suffice u~lless the petitioner submits competent objective evidencr pointing to where 
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the truth lies. Matter of Ho, 19 I&N Dec. 582, 591-92 (BIA 1988). For this additional reason the petition may 
nat be approved. 
Finally, it is unclear that the beneficiary's services are intended for a temporary period. The regulation at 
8 C.F.R. 5 214.2(1)(3)(vii) states that if the beneficiary is an owner or major stockholder of the company, the 
petition must be accompanied by evidence that the beneficiary's services are to be used for a temporary period 
and that the beneficiary will be transferred to an assignment abroad upon the completion of the temporary 
services in the United States. In the absence of persuasive evidence, it cannot be concluded that the 
beneficiary's services are to be used temporarily or that she will be transferred to an assignment abroad upon 
 completion of her services in the United States. For this additional reason the petition may not be approved. 

I11 visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the 
oetitioner. Section 291 of the Act, 8 U.S.C. 5 1361. Here, that burden has not been met. Accordingly, the 
director's decision will be affirmed and the petition will be denied. 

ORDER: The appeal is dismissed. 


