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Washington, 130 20536
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and Iinmigration
services
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rent clearly unwarranted
mb{wm privacy

HTILE; C WAL 0L 246 5352 Uffice: CALITORNIA SERVICE CENTER Date: F EB 5 2{]
IN RE: Petitioner;
Beneaficiary:

FTTTTION:  Petition for a Nommmigrant Worker Pursuant to Scelion 101020( E51) of the Inumigratian
and Nationality Act, 8 TLS.C, § 1101{a)15)(L)

ON BLITALT OF PETITIONER:

INSTRECTIONS:

'This is the decision of the Administrative Appeals Office in your case, All documents have been retumead 1o
the office that originally decided vour case. Any further inguiry must be made to thar office.
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MSCUSEI0N: The Whrzetor, Calitornia Serviee Conler, dented the petition for a nonimmigrant visa.,
The matter 15 now belore the Administrative Appeals Ollics (AAQ) on appeal. The AAQ will dismiss the
appeal.

The petitioner 15 1 new company established in the State of California. It is engaged in the imporl, exporl and
sale of nsical instruments in the United Slates. The petitioner currenily emplovs the bencficiary as its “vice
seneral manager,” and seeks to extend the beneficiary’s emplovment For three additional yvears, The
petitioner filed & petiticn requesting the bencliciary be sranted an extension of her T-1A stains.

The dircclor demied the petition coneluding thal the pelitioner had failed to demenstrate: (1) that a qualifying
relationship uxisls between the forsign and Tmted States companics: and, (2) that the bencficlary has been
and will b cmploved in the United States in o primasly managerial or exscutive capacity.

Ou appeal, counsel lor the petitioner asserts In a separate brict that the petition was erronsously denicd.
Coungel subimits now cvidence, including a revised corporate tax form and copics of checks paid for
commissions, as evidence that a. qualifying relationship exists, and thal the beneficiary is a manaper or
exceutive

To cstablish L-1 eligibility, the petitioner must meel the eriteria outlined in seclion 101(aK15)L) of the
Imigration and Nationality Act (the Act), 8 US.C. § 1101a)13)L). Specifically. within three vears
precading the bencficiany’s application for admission into the United Slales, a qualifving areanization nmst
have omployed he beneficiary in & qualifying managerial or executive capaeily, ot in a specialiced
knewledpe capacily, for one continuous year. In addition, the bensficiary must seck 1o onter the United States
temporarty to continue rendering his or her services to the same employer or g subsidiary or atfiliate thercol
in a managerial executive, or specialized knowledge capacity.

‘the regulation at 8 CF.R. § 214.%{[}(3) fusther states that an mdividual petition [led on Torm 1-129 shall be
accompaned by

{i} Evidence that the petitioncr and the organization which coploved or will employ Lhe alien are
qualifving organizations as defined in patagraph {l}{l}{u}(ﬁ) ol this sechion

{11} Ewvidence that the alien will be cmploved in an excoutive, mavagerial. or specialized
knowledge capacity, including a detailed deseription of the services to be perfarmed.

Pursnant to the ragulation at 8 CF.R § 214.2{(14})(ii}, a visa potition involving the oponing of & new office
may be extended by filing a new Form 1-129 and submitling the following cvidence:

(A}  Evidumce that the Linited Statcs and foreign entitics ars still qualifying oreanizations as
dufined in paragraph (O 1 11(5) of this scotion:

(B)  Dwidenee that the United Starcs entily has besn doing business as defined in paragraph
Lyt L){uHH) of this section for the provious year;

{C) A slawment of the duties perfonmed by the beneliciary for the provious vear and the dutics Lhe
bencticiary will perform under the extended petition;



EAC 02 147 30799
Pap: 3

(D) A statemenl deseribing the staffing of the now operation, including the nomber of employoes
und lypes of positions held accompanicd by evidence of wages paid to emplovess when the
beneficiary will be eriployed i a managarial or exceulive capactty; and

(E)  Evidenee of the financial status of the United Stales operation.

The {irst wssue m this proceeding is whether the putitioner has established that the forcien and United States
comypanics are qualifying organtzalions,

The pertinent repulations al 8 CER. § 214 2{1)ii) define the tenn “qualifying organization” and related terms
as follows:

(G) Quolifiing wrganization means a United Staws or forcign firm, corporation, or other lopal
cutity which:

(1} Meets cxactly one of the qualifying relationships specificd in the definitions
of u parent, branch, affiliate or subsidiary specificd in paragmaph (1D of this
seelion,

2y s or will be domg business (cngaging in internativnil trade is not required)
ag an cmployer in the United States and in at least one other country dircetly or
through a parenl, branch, affiliate or subsidiary for the duration of the alien’s slay in
the United States as an intracompany transferee; and,

{3)  Otherwise meets the requirements of section 101{a) 154L) of the Act
(1) Perrent means a finm, corparation, or other |ceal entity which has subsidians.

{J} Branch means an operating division ur office of the same organizaton houscd in a diTercot
location.

(K} Subsidigry means a firm, corporation, or ather legal entity of which a parent owas. directly or
indirectly. more thun half of Lhe entity and controls the cntily: or owns., directly or indirectly, half
of the entity and conteols the entity; or owns, dirsetly or indiroetly, 50 percent of g 50-30 joiut
venturg and has ¢qual control and veto power over the entity, or owns, divectly or indirectiy, less
than half of the cotity. but in fact controls Lhe cntily. '

(L Affilicte means

(1) Onc of two subsidiaries both of which are owned and controfled by the same parent or
individual. or

(2} One of two legal cnlilics owned and controlled by the same group of individuals, each
mdividual owning and controlling approximalely the same shate or propottion of each
antity.
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In the present matter, the pelitioner identified oo the pelition and in an appended letier that the United Stales
organization 13 a subsidiary of the foreign compamy. It was noted in the US. company’s Arcles of
Tncarporation that the corposation was authorized to izsue 100,000 shares of stock. The petitionar also
submitted a copy of a stock certificats, in which the forcign company was named as the rogistr holder of
100,000 shares of stock in the U.S. company, and a stock rransfer ledper, which reflected an issuance of
100,000 shares of slock to the foreign compuany in the ameunt of STOLO00.  Additienally, the petitionet
provided copies of the U.S. corporation’s wear 2000 US. Corporation Tax return, Depreciation and
Amortizarion Schedule, Tnformation Return of a 25% Forcign-Owned 1.5, Corporation, and the California
Corporation, Franchise or Income Tax retutn,

In a Nobice of snt to Deny issued by the dircclor on August 24, 2001, the director identificd sevaral
inconsislencies in the record that sepporied a findisg that the two companics were not qualifying
organizahons, First, the director noted that i Schedule K of the potitioner’s foderal tax retum, the petitioner
ndicated that it was nat a subsidhary in an affiliated group or parent-subsidiary controlled group. Yet. in the
attached Tax Fonn 547Z, the petitioner noted thar the foreign company was a 25% sharcholder of the U S,
entity. In addition, on the California eorporate meome tax retur, the pelitioncer did not answer questions in
the affirmative thar addressed whether 50% or more of ils voling stock was owned by any single interest:
whether the petitioner owned 50% or more of ancther corporation; or, whether 30% or more of the voting
stock ol the pehiioning organization aud gng gr more other corporations was owned or controlled by the same
migrst,

Meorcover, the director noted that abgent additional explanation and documentarion, including copies of wire
transfers or bank stateminls, Lhe petitioner had nor somclosively established a yualifying relationship, The
director reguested that the petitioner submic additional documcrmation Lo substantiate the claim thar the
foreign and 11.8, compaues are qualilying oraanizations.

In response, the pelitioner acknowizdged that the corporate tax ferms failed to identify thal the U S. company
was a subsidiary of the foreign corporation, and noted that the company’s accountant had made a mistake in
prepanmg the forms. The pelitioner submitted a letter from the accountant in which the accountant stated that
the petitioning cotpany was fully owned by the forcign corapany. The accoumtant further noted that the
following mislakes had been made on the tax forms: {1) that Schedule K of the federal corporate fax roturn
should identity the pefitioner as a subsidiary in an affiliated gronp or in a parent-subsidiary controlled L duibhe
(2} that Schedule J, Svetion K of the California inconie tax remrn should reflect that during the taxable vear,
more than 3 of the peritioner’s voting stock was owned by a sinple interest, that more thae 50% of the
voting stock of anather corporation wus owned by the potitivning organization, and that 50% of thy voling
stock of the petitionsr and oue or more other corporalions was ownzd by the sames interest: and (3) that
Schedule T Sceion Y of this same 1ax retum should Be answered in the alfirmalive.,

Additionally, in repards to the director’s stalement that the record lagked evidence of tnenelary transfers mare
by the foreign company to the 7.5, company, the petitioner submittad the [nllknwing evidence: {11z copy of a
company baard msottion from the foreign company: {2) a leiter from a US. customer verlving the transter
of money into the U.S. company’s account as prepayment: for musical instruments; and_ (3} a cupy utf a hank
cable wihich reflects a credic of $100,000 to the pelilioning organization’s checking acernm| fram the US.
customer. ‘The petitioner assurted that these documents were subrmitled with the initial petilion, but that the
were overlooked by the dirsetor. In the board resolution, the five board members apreed that “m order to
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establsh {the L.8. company] and t¢ dovelop business as soon as possible,” the forgign company would
tranafer $ 104,000 Lo the petitioning organization, The forcign company indicaied that $ 100,000 “hat was
reccolly reecived from [a third party] as prepayment to [the petitianer]” be translerred as tmtial capital. The
petitioner indicated m ity response to the direetor thut these documents confirmed that the forvign company
funded the U.8. company wuh initial capital, and thercforc cstablished a cualifving relationship between Lhe
TWCF LOTN PUTILLS.

Tn her decision, the director delermined that, as a result of the inconsistencies in the pelilioner’s tax forms, the
petitioner failed 1o dumonstrate that the forcign and U.S. companies have a qualifying relationghip. The
director noted that the leder from the petitioner’s accountant, m which the accountant admitted 1o making
various errors m the petitioner’s tax forms, was insutficient to resolve the discrepancies. The dircetor further
noted that the pelibioner had taded to provide gvidencs that it had filed amended tax retums with the Tuternal
Revenuc Servic,

In addition, thz director acknowledged that the wire Lransfer and board resalotion had been overlooked

Howiever, the director concluded thal these documents, specifically, the letter indicating prepayment for
murchandise and the copy of the wire irunsfer, merely confirmed that 4 U.S. customer ordered and prepaid for
musical instrurmnenls from the petitioner. The director alsy deterimined that the board resoludon in which the
forzign company’s baard memhers exbiled an iment to transfer S100,000 to the petitioner™s sccount failed
to demonstraty that the foreign organization actually transferred the funds. Therefore, the director found that
the petitioner had [ailed to establish a qualifying relationship with (he foreizn company,

On appeal. the petitioner submils a copy of its revised tax returng in response to the dircetor’s finding that the
record lacked ovidoence as to the tax forms being carrected. Lo addition, counse| asscrls that the director “used
[her] pwn oversight [of the wire transfur| as a reason for casting doubt on the validity of the |petitioner’s|
staternents and documents.”  Such documcnration, counsel claims, cstablished the lezal ownership of the
peliionmy company by the forgizn orgamization.

The AAD will adjudicale this issue based on the cvidence available to the dircelor at the time of hor woview.
It 15 un cslablished rule that the AAQ does not consider new evidence on appeal whers the petilionar was put
on notice ol evidentiary requircments and given a reasonable opportunity to provide it for the record bifore
the petition was adjudicated by CIS, See Matrer of Soriano, 19 TEN Dec. 764 (BTA 1988), [n this matter, the
petiioner was informud by the director in a Notice of Intent to Deny that additional documenigtion was
necessary (o delenuine whether the 1.8, and forcign companies were qualifving organizatinng. "The petitioner
fuilcd to provide its revised lax Teturns, which it subsequenlly submitted on appeal. As this evidence was
previously available to the petitioner, it will nol be considered on appeal, 7

On review, the record does not sufficiently eslablish that a qualifying relationship exists botween the U S, and
foroign companies.

The regulations and case law confirm that the key factors for establishing a qualifying relationship between
the United Stales and foraign entitics are ownership and control. Matter of Siemens Medical Systems, fnc, 19
I&N D, 362 (BLA 1986); Madicr of Hughes, 18 I&N Deg, 289 (Comm. 1982): see also Marer of Church
Scivatology Fwernational, 19 (&N Dec. 393 (BIA 198%) (in immigrant viss procecdings). In the context of
this visa pefition, ownership retirs to the direct and indircet legal right of posscssion of the assets of an Chtity
with full powet and quthority to control; control means the direct ar indiret. legal right and autherily to direct
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the establishment, management, and operations of an entity, Mafter of Church Scientolegy International,
sugrver gt 305,

It an attempt to establish ownership and control of {he petitioning orgamizatien, the petitioner submitted
resolution adopted at the Torcign company’s beard mecting. o the resolution, the five board members
deeided that the forciga company would trangfer $100,000 to the petitioning organization “in order (o
astahlish . . . and to develop buginuss as soon ag possible™ ‘The moncy was designated brv the Board as
“initial eapital,” :

In support of the parent‘subsidiary relaionship, the petitioner also submitted o stock certificate, which
identified the forcign company as owner of | 0,000 shares of the puliticning organization, a stock trangfer
ledger, and a corificate transfer form.  While these docunmicnls assist in the analysis of a gualifying
relationstip, they are insufTigienl in establishing such. “I'he petitioncr is cssentially elauming (har the forcign
company’s rezelution to transfer 100,000 to the petitioning orpanization eslablishes that it funded the U5,
company, and likewtss, has ownership and conlrol of the company. However, there are two discrepancies
thar underming this clain.

First, the petitioner hus failed to provide sufficicnl cvidence that the forcien company actially transferred Lhe
fimds tothe U.5. cntity. The resohution submitted by the petitioner demonstrates unly an intent to transfer the
money, Uhe petitioner provided a copy of a funds transfer receipl idontifving the U.S. company us the
rocipient of $100,000, Yt a notation on the ransfor formn indicales that the finds were from a 178, cuslomer,
ot the Turetgn company.  The putitioner bas not provided snfficient cvidence to link the prepayment of
S100.000 from the petitioner’s 11.8. ¢ustomer to the pelilioner’s claimed parent company, Tt is incumbent
upon the petiioner to resobve any inconsistencics in the record by independent abjcctive evidence, und
attempts to gxplain or reconcile such incomsistencies, absent competert objoctive evidencs ponlmg to where
the truth, in fact, lies, will not sutfice. Aetter of Ho, 19 1EN Dec, 382, 501-22 (BIA 1YRE).

An additional inconsislensy exists in the amounts reported an the petitioner’s stock transfer ledper and its
vear 2000 U.S. Corporation Income Tax rctum, The petitioacr’s stock ledger conlains information that on
Muy 22, 2000, th foreign company pwd the LS. corporalion $100,000 in relumn for the issuance of 160,000
shares in the U8, company, TTowcever, on Scheduls L of the corporation’s year 2000 tax retum, the petitioner
rported common stock in the amount of $110.960.00, ‘The petitiongr has failed 1o provide evidence
explainmg the disparity n these amounts. Again, & is incumbont upan the peliiioner 1o resolve any
inconsistencies in the recosd by independent objective cvidence, and atiempis to explain or reconcile guch
inconsistencis, absent compelent abjective evidence pointing to where the truth, in fact, Lies, will not suffice,
Matter of Ho, supre,

Tl petiioner hag failed to establish Lhat the foreign company has boih ownership and control of the U.8.
entity, The foreign comnpany has only provided evidence of wr frtent to find the U S, company. Ahsent
concrote decpmentation verfying the transfer of fimds by the (urvign company in ¢xchange for ownership of
the U.S. corpoation’s stock, the AAQ cannot find thar a qualifying relabionship exists botween the two
Crtilizs.

Moareover, the petitioner has not adequately cxplained the diserepancies in the 11 S, entify’s tax relums, The
petitioner’s acconntant submirted a letter acknowladping mistakes on the tax return. In partigukar, she noted
that Section K of Seheidule ) of the Califorma income tax return should roflect that the pebitioner is the vwrer
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of more than 50% of the voting stock of another corporation.  The record, however, containg no evidence of
lhe petitioner owning stock m another campany. Whils this does net contribues o the analvsis of a quali Fying
relationship between (e forcign and U.S. campanics, it creales donbt that the ather inconsistencics in the tax
returns were chamged correctly.  Further, as addressed by the director, the accouniant’s written
acknowledgemont of mastakes in the tax returns docs not sufficisntly resolve the discrepancies. Duubl cast on
any aspoct of the petitioner’s prool may lead to a reevaluation of the reliability and sufficiency of the
remaining evidenes offered in suppont of the visa pelition. Matter of ffo, supra. Therefore, the dircolor was
correct in her determination that the foreign and 1.8, corporations are not gqualifying organizariony,

The remaining issuc in this procesding is whether the bencficiary has been or will be employed in the Uniled
Statey m a primarily managerial or sxeculive capacity.

Section [0T(AMHA) ofthe Act RTIRC § 111 {a}{dd]{m, provides:

The lenn "managerial capacity” means an assighment within un oranization in which the emplovee
primarily-

(1) managcs the organization, or a department, subdivision, funclion, or componsnt of the
QLEaAniZation,

(L} supervises and controls the work of othor supervisory, profissiomal or manarcrl
emplaycss, or mamages an essential fimclion within the orgmization, or a department or
subdivizion el the ormanzation,

(in}  if another employee or uther cmiployess are directly supervised, has the authurity to Lire
ang firc or recommend those as well as other personicl actions fsuch as promaotion and leave
authorization), or 1f no other employee is direedy supervised functions at a senior level witlin
the orpanizaticnal hierarchy or will respedt to the function managed: and

{iv) exerciscs disorelion over the dav-to-day operations of the activity or function for which the
employee has autharity. A fiest-ling supervisor is not considered o be zcting in a managerial
capacily merely by virtue of the supervisor's supervisory duties unless the cmplovees supervised
are professional.

Scetion [01{a)44)B) of the Act. 8 US.C. § LITI()440(B), providzs:

The term "ewccutive capacity” means an assigmcnt within an organizalion in which the cmployee
primariy-

(t)  duwcels the management of the orgamzation or 2 major component or funclion of the
CrEATZALIO;

(i) cstablshes the goals and policics of the orzanization, component, or [inction,

(i) exercises wide lalilude in discretionary decision-making:, and
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{1v} recetves only general supervision or direction from higher level excoulives, the board of
dircelors, ar stockholders of'the organization.

[ a letter submitted with the putition, the petitiongr identificd the following job duties of the benchiciary as
“yiee grneral manager”™

- General responsibility for he overall operations of the comparny,

- Specific authority to bind the company to contracts;

-~ Formulaw neecssary policies and sce they are implemented;

- Huild the company’s eustomer base;

- Hirg und fire personnel as needed;

- Coordinate activities butween Lhe patent company and its US subsidiary;
- Report to the board of directors of [the farmym company|.

in an attached U.S . erganizational chart, the petitioner owlined the beneficiary's additional responsibilitics as:
plan, direct, and manage the overall operation of the company; develep corporate policies with the board of
dircclors; overses differcnt aspects of the company’s opertions; and, gupervise and assigh work among
departments, and the parent and U.S. corporations.  Also wflected on the organizational chart was the
bencficiany's position as president, and four subordinaies who wers identfied as manapers of the sales and
marketng department. accounting department, admimistration department, and transporiation dopartmert,
There was no indication that the company cmplovad any individuals in these depariments. Farther, the
Quarterly Wage and Withholding Report for the period cnding on March 31, 2001 identified [ve emplovess
ot the corporation: the beneficiary and four managers.

The dircetar notified the pelitioner of his intent to deny the petition an August 24, 2001, The director
indicatzd that the petitioner had failed 1o establish that the beneficiary had heen or would be emploved in the
Umited States in a primanly managerial or cxeeutive capacity.  Specifically, the dircclor noted that the
petitioner’s organizational higrarchy did nol appear to support a manager or executive. Furthermore, the
director determincd Lhat the evidence did not persuasively cstablish that the heneficiary would be managing a
mborditate staff of profissional. managerial, or supcrvisory persomel who wonld relicve her from
performing non-quakfying duties. The pelilioner was allowed additional time to submil evidence to support
the petitioner’s claim that the beneficiary would function as a managse o executive.

Counsel for the petitioner submiucd a letter in response w Lhe ditector’s Norice of Intent 1o Deny asserting
thal Lhe criteria for establishing managerial or exceutive capacity are: (1) that the beneficiary has the requstte
knowledge; (2) that the majority of the buneficiary’s dutics relate to operational or policy management; and,
(3) that the beneficiary dogs not supcrvise lower lovel cmployees. Counscl contended that these requircrugnis
have been mel, Counsel farther claimud that the foens of the analysis should be on the funclions performed
by the beneficiary and Lhe petitioner’s reazonable needs and stage of development,

Petiticomer’s counsel alse asseriud thal ihe managers subordinate to the heneficiary are professionals as each
bossegecs a bachelor's degree  In addition, counscl noted that the accounting and sales and marketing
managers “|supervise] outside help such as rops,” thereby demonsirating the manaserial naturs of cach
position, As a result, comnscl asserted Lhat the boneficiary should be considered a MEANAZET OF Execub vy
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ln her dacision, the director deternuned that the beneficiary was not funchoning in the United States as a
manager or oxeulive. The dircetor acknowledged counsel’s claim that the present analysis should be on the
funclions of the beneficiary, rather than the pelitioner’s staffing levels. However, as noted by the director, the
petettoner must clearly denmionsirate that the bepefieiary i2 nol dircetly performing the funciion.

Ths director concludad thar the petitioner did not employ any individuals who would perform the petitionor's
non-munagerial duties. The dircctor further stated that although the puetitioner’s counssl ¢laimed that two
emplavess subordnate to the beneliciary managed sakes representatives, the potitioncr had not submitted any
cvidence of personnsl records or commissions paid to these individuals. Consequently, Lhe director
determined that the putitioner had not established that the beneticiary had beon or would be performing in a
prmarily managerial or yxeeutive position for the petitioning organization.

On appeal, counsel! for the petitioner sybmils a statement in support of the petitioner’s assertions that the
beneliciaty 1= perfornnng primarily managenal and executive functions in the U8, company. While the
majotity of counsel’s Ietfer is actually a restatement of the director’s decision, counsel docs asserl that *the
beneticiary has not been and will not be performing the dav-lo-day duties involved in the sale of mosical
instruments.” Counscl alse provides copies of checks, which counsel claims arg evidence of commissions
paid to bwo sales represcntatives.

On review, the rocord does not establish thal he beneficiary has boen or will be emploved in the petitioning
organization 1n a primarily managenial or cxcautive capacity.

As previously explained, the AAO will adjudicate this issuc based on the evidence available to the dircctor at
the time of her review. See Master of Sorione, supre. (new evidence submutted on appen! will not be
considerod whete the pelilioner was pul on notice of cvidenuary requirements and given a reasonable
appartutity o provide it for the record befure the petition was adjudicated). In this matrer, the petitioner was
nolified by the director in a4 Notice of Intent to Deny that there was insufficiemt ovidence of additional
comployess subordinate te the department mamarers.  The petitioner failed o provide copics of lhe
comnmussion checks paid to the sales representatives, which it subsequently submils on appeal. As this
evidence wag proviously available to the petitioner, it will not be considercd on appeal. 4

‘When cxamining the managerial or executive capacity of the beneticiary, the AAD will look first to the
petiticner’s deqenption of the job duties. See 8 CFR. § 214 2{H(3)(ii}.  As required in the reevlations, the
petitiemer must submit a detailed descniplion of the cxecutive or managerial services to be performed by the
bencficiary. f. In the presenl matter, the petitioncr™s description of the benefioiary™s job dutics fails to
sufficiently establish her role as a manager or ¢xceutive in the 118, company. The job responsibilities
identificd by the petitioner, such as “fonmulate necessary policics,” *hire and [ire persormel,” and “[exercisc]
responsibility,” cescnlially rostate portions of the rogulations, and offtr no explanation ag 1o how the
heneficiary will perform in & primarily managerial or exceutive role. See Section 101 (a) 44} A and Gv);
Seetion Hi1{a){44B}ii). Simply going on record withouwt supporting documentary cvidence is not sufTicicnt
for purposes of mecting the burden of prool in these proceedings. Marer of Treaswre Craft of Cafifarnia, 14
1&N Dec, 190 (Rey. Comum. 1972,

There 15 also insullicient evidence to demonatrale that the beneficiary manages vmplovees who rolicve her
from podorming the acual functions of importing, cxporting, and gelling vmasical instruments, Counsci
contends that & president, the bencficiary supervises four department managers who are professionals.
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Counsel’s asseriran is not persuasive for two reasons. Firsl, counsel and the petitioner Fail (o provide any
cvidence that the subordinates of the bencficiary arc actually purforming as maragers in the netitioning
organization,  As correctly determined by the director, there is no doewmentation establiching that the
petitianer cmploys lower-Tevel employees who are munaged by the hencficiary’s subordinates. Simply giving
an employee the title of manager 15 not cnough to establish that an emploves is performing as such, Apain,
going on record without supporling documentary 2vidence is not sufficient for purpogcs of meeting the
burden of proof in these proceedings. Matter of treasure Urafi of California, supra,

In addinem, counsel contends thal the managers subordinatc to the benchiciary are profesgionals as each
posscescs a bachelor’s degree. Again, counsel’s assertion is not persuasive. Ths term “profession” is dofined
in seetion 101(a}(32) of the At and includes, but is not limited to archilects, enginesrs, lawwvers, physicians,
suzgeons. and teachers of clamentary or sceondary schools, eolleges, academies, or seminaries. Addihonally,
as provided in 8 C.F.R. §204.5(k)(2), the term “profession” mcludes net only cne of the pecupations listed n
section 101{(a){32) of Lhe Act, but alse any cocupation for which a United Stales baccalaureaie degree or iis
forzign cquivalent is the minimum requirentsat for cowy o the accupation.  Meither the petitioner nor
counscl has sabmitted any cvidence that a bavcalauteate degree or 1ls foreign squivalent is necossary for an
individual Lo perform in the positions held by the beneficlary’s subordimates. More importantly, there is no
evidence in the record that the subordinales even possess bachelor degrees. Counsc! simply asserts such i his
response, bul fails to submit transeripls or diplomas ar cach emplovee. The assertions of counsel do sot
constitute evidenes. Matter of Obaighena, 19 [&N Dee. 533, 534 {BIA 1988), Matter of Ramirez-Sanchies.
17 TN Dec. 503, 306 (BTA 1980). Again, simply going on record withoul supporting docomentary evidence
is not saflicient for purposes of meeting the burden of prool”in these proceedings, Marter of Freasure Craft of
Califurmia, supra.

The petitioner and counscl have failed to cstablish that the beneficiary will he performing primarily
managerial or cxeeutive fonctions. ‘There is insufficient. evidence to conclude that the bencficiary will be
petlomming primarily managenal or executive dutics rather than performine the funclions associated with the
petitioner’s sale of nmsical instrumenls, The Tecord does nol substantiate thal [he benel iciary is actually
managing or directing professional, supervisery, or managerial cmplovees. The record demonstrates cnly that
the baneficiary 1s acting as a fitst-line supervisor, and performing non-qualilyving Julics. A managcrial or
wecutive employee must have authorily over dav+to-day operations bevond the lavel normally vested in a
first-line suparvisor. Maner of Cinrch Scientology faternational, sipra at 604,  Further, an employes who
prmarily pecforms the tasks necossary to preduce a product of to provide services is nol considered ta be
employed in a managerial or cxecutive capagity, Ff

The petitoner has failed to establish that the beneficiary has boon ar will he performing in a primarily
managerial or cxecubive capacity as required by the repulation ai 8 CFR. & 214 2003

In wiga petiion proceedings, Lhe burden of proving eligibility or the benefit soughl remains entirely with the
petitioner. Scction 281 of the Act, 8 US.C. § 1361, The petitioner has not sustained that burden.

ORDER: The appeal is dizmissed.



