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s.~nturc and has cqud wntml and vctv p m r  over tlic enlily; w mlms, directly m Indirectly. [my 
LFl;m half of the entity, h t  in h c t  cotmnl~  thc mljty. 

8 C.F.R. 8214.2(lj(i.i){L) slat=, in pertinent part; 

-4,flIinru means (1) Uric of tvvu subsidiaries both of which are m~:nod and wntcolled by the siil11c 

parent or iindiv~dual, m 

(2) Onc of hvo l e g  W ~ I ~ I H  mncd md cmlxtlled by thc mn1e grol~p of Itl&viduals, m h  
individual owming and cntrolling appmxUn,~t.ely the samc &arc or p oprrrtiun  if cach enhtv. 

. &.* ........... 
The paitianci s iowtsd in hitley C.4, and stated on Lhc Form 1-129 fl~d it was 
established ill 198Y. T ~ E  $~Litimer indidcd that 14 had onc cmpbyee and that,Fe alimr wits not, ,~m.ing to 
the U.S. to upcn a umr ofice. Thu pcli~ioiler claimed to bc thc subsidiay oil 
lmaixd il  Karachi, Pakisran. In support d t h i s  claiin, couuuel'fir thc petitioner i.ubmitt~d n letter ~ h i c h  &id'' 

1 $has a 51Y0 stock onmarship in the U.S. wrpohon (sub~idiarf) and 51% ownwuhip in the 
Pakistm c~rpmalictv (parc~~t co~npany)' mi a 49% stock unmership in lhi: U S .  
corporation (subsidiq) and 49?4 o~wershyiu  the Pakistan corporation [pared compatiy)." Tn support of 
this statement the petitio~lcr wbmitted 3 S h m h o l d ~ n  Agreement which is hkdFebruay  2110U and si3nl;d by 

--, . . . . . . . . . .  
the above partis. ...... 'I'his agreement akttrs "1 b leueficim, fawns 49% a . . . . . .  - ...-x-- . . i -- -A,. . . . . . . -  

a d  39% & .-...-. fl'ris~rrtt) Lmited. It is fi~rl.kw stated t x  osrm 5 1?4 of 
IJSA, Tnc. amd 5 l%of&umdar Fashions {Privntc) Limited." 

Addil~cmally~ petitivrw subnlitted a Mernm;tlzdz~il and Artic[cs d hmciatmn nf h e  f x e i g  company 
tb;u included a lirt date$ g&jtr9,,: (~9 '5 ,  of r tstbree rharchulders and thc amount of s h e s  that Fach owned. 
Thc list of t hee  shslrcliolders consists of; 

. On April 4,ZIUUO thc dircctor issued rn ~xtmsive request l'or additional e%jdmcc. Thc director requested thc  
kllowing, in pcriii~cirt pa$: 

Docum- pertaining b the foreign Company; 

Annual report 

4 >linutes of the rnm-thg - s - k k  ~wric-~ship: S~~bmit a copy of t h c  minutes d 
h~: meeting Tor thr: foreign company that lists thc s.tock shareholders and 
percerrtagi: o f  share avncd. 

List of owners: P~.uvirlcd a d m l e d  list uf all owners of the fo~eign cfinqmny 
ad what p~rcmtages tbcy a m .  List flames, corporati; mct specific 
go\;emmcnt &liation, and pmcentages fir owwxship. 
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3UI 2UU1, fhc director issued a ~ r v i r n  inotion to rcopci~!rccmsider Lnfmt lo dm).. 

Bmusc  thc paifinner necdcd [n reconstruct thc filc for the d u x t o r  and additiad cvid~nce was s~lbmittcd iu 
rcspurrse t o  the Motion to RwpmtReconsidu Intelztto Deny, thc AAO \\-dl dl docruntents silbrni~~dto the 
di rx tor  as a siugle r e s p s e  b thc Motion to Rwp~:&m~sich- Trrtent to Dmy. 

. . 

In his rcsponsc, counsel explained tlm his ct%cl: imdver tdr r  mtcd that thc L-IA visa w.5 not beuig fild 
for a new omci;, To wrrect this m r ,  coullscl stated the bcncficiuq- is coming ro h e  United Starcs to open a 
new uficc. 

Tn its responses, Ihc pctitioncr rembmitkxl the foreiy cornpiny's Meinorandurn and Articles nf A~ssucixhon. 
h e  dvcunlcnls do not refer to any aEdiares or s ~ ~ b s i d i x k s .  .. The Articlcs . .- of . Association .. . ..... stat&,&qber .... 

o f  wrlstanclmg s m  and . ... , the ,A A shrehold~% . names 

Regarding thc nwnmship of the U.S .  m m p n y ,  .',e"petitioncr subnhed a diffCr~mt sharehldcim agreement 
that w 3 ~  datd May 9: 2000 and p-d on the pt?iti~ncr's letterhead stah :  

 is Ck,h=-b=lder's Agrwmmt is between thc ' B ~ m e f i c l , !  kind P~qitictner, 

4 . Tt is stated h t  thc parent companj: I Wrhatc) Linllted urns 

51% ,f..lcg U.S. Subidiwv, K$H K5A, Tnc. mllely :nwning 25% and 
aiming 21%~ 

. . . . - . - 

Tnis swonct agreement was signed b$ : Thc pctirioner also wbinitted 
anothcr dmment  ,Y'igni-- un May !?7 2fln0. It is a letter om h e  petitioner's Ict tmbd horn Nalyer Jainil 
statrng t h s  thc heileficiar). is aulhoized to withdrm- $2l,t)000 from Bank of AmL-nca 'Tor the pa~.~z~cut  or 
21,000 shaws.of KM.1 IJSA, hc. s o c k  at S I ,nil pcr shre." Thc lrtter r~~rdrc .  shlcs, 'Thercfmj 

. . .. - 
d F(Prir.ate) Liii~ititcd owns 5 1 % uF K& USA, Jnc. " 

Additrdly ,  thc pctitioer sr~bmittcd thee stack wtiifi&s for the pctitioilcr. lllese stuck m-iificatcs >i.ert 
dated Novcinbm 1,1499 and state the following; 

Thc petitioner slibmittcd copies af'thrcs wue transfcs  dt~ositsd into ~ h c  pcrmnal accuunt d t h e  bancficiar~:. 
Tbcse fund ~ m s f ~ r s  >verb dntd  Novcrnbcr 3, [ 49Y1 Dectanl>cr 7, 1999, and P c b r a q  14, 2[3110. Thc 
phtiotlet alsu sub~~littad scvcrd bank smtcm~mts for thc p c r s o ~ d  bank wruun t  of tlle hm~-Ficiqy. Also, the 
ya iticmcr submitted onc bank stakmml h r  an accounl in tha  natnc of the p &tioncr for thc p ari od of iiyrd 3, 
'LIjUIl to April [ 1, 2OUU with an account balance of' $5,000. FhdIr;, tlie pc;Ljlinner subrnjttrd an nnljnc 
s ta tem1 for thc prtitir~n~r's busks s  w u l ~ n t  dated June 26, 2000, ~hn~i-iiig several dtp05its h r  thc rnoi1t11 of 
June ar~d an d i n g  balance: of %60,0?4. 
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issuance of the stock ~n Noycmber of 1998 i s  lcgitilllate. Everi h u ~ h  the authoridon to 
trariuCer t h ~  funds and the  i s sume of the s ~ w k  lcrtcr i s  dated May, 20[1t1, this \.as only a 
writtm m m i t m m t  by the Petitioner to inwst in the U.S. Company. 

.4s siztcd abave. this l c ~ l ~ r  regarding thc 321,Ur)O payment for thc 21,1100 shares of tlic petitioner's gtwk was 
~w-incn on thc pethioller's lcttlrhcad and author i~s  thl: bcneficiag- to withdraw funds for Ihc pq7nent. This 
lcttcr further states h t  thc foreign entity O W ~ S  51 ycrcent of the pctitioncr. Thest: sti~li-m~mts counsd do 
not dliciently k-xpLin how il is pussible to issue a stock certificate f i r  21,nt10 shares and th~m hare  thc 
petitionax auLhorize paymcnt for such shares six months 1&r7 nor do l h c ~  demonstmtr: that t l ~ e  foreign ~ntity 
o ~ w ~ s  5 1 percent of lhc petitioner. This incmsktmq cnsts f c l k r  dmbt on the reliability and ~ u f i c i ~ m q  of 
thc p~lit ioncis e v i d m ~ ,  hiurkr qj'Ho, ~iq~ru. 

h o t h w  irtconsistency pmumkd by the rccmd is  found in tho lwo  shareholdzr ~ C C U U W ~ S .  The first 
S h & o l d ~ n  Agreement is htcd  Fcbmuy 2000 ar~d s h k s  "8eneficiarA 

. . 'c,'~\ns . . . . . 49% . . . . . . of K 
& T.T 'CSAI h. and 49% o r  (fii-xte) Lirnitcd. I t  is  hrther swcd ~11ati -- .-- omas 
S l % d K & H U S A ,  Inc. d 5 1 % o E $  private) Limited." Thc w o r d  sho$rs h a t  the insfan t .- -. ,,, .r 

petition was filed in March 20UI). The pet l l lun~~ theu a~brnih a ~ucctnd agreement in responst&@e .. -. . . , 

director's request fol. cvidmce which rvw datcd -May 9, ZDQU find signed by4 
This q c m c ~ ~ t  states that thc 'roreigu company o w m d  51 perccrlt of the U.S tmmpmp. h e d  un 

the cvidcnce provided. Thc onnerdup of thc p~dtioner changed after the iilir~g uf h c  initial petition. I f  
agn i f i cd  changes arc d e  to the inilial q u e s t  for approval, h e  petitmncr rnlrst file a new petition rathM 
h seek appmvd of a petitim blirct is not supported by rhe facts in tlqc record. A petitioner may not makc 
matuial changes to a pdbao in R ~ I  cfbr t :  to mike a M c i m t  pdt ion conform to CIS r t ty~i~l len ts .  ,Tee 
Matter #/-lmnzmi, 22 l&N Dec. 169, 176 (Assw. C m m .  1998). .Thcrcfure, the analysis of the qualiijing 
relatiunship nil1 be based ori ae erdence cr f  nwiicrshiy submitted with t h e  initial petition. 

The A40 notes h ~ t  ~ ~ Y c I  C ~ S  a nonprcccdcat dc~ision in supporl of' its ability to establish a ql~di@ing 
reIatim ;iftor the f i I i n 2  uf the initial pctitiun. However, while IS C.F.R 4 103.3(c) pmvidcs that M U  
p r a d m t  deci~ ims are binditq 011 ail UlS emplayccs in the admitlistrirbon of the Act, unpublished d~~i s ions  
are not similarly binding. The petihoner must c;stablkh eligibilily at the time or filing the non immigrant visa 
pctitioil, A visa wtitlon ilwy not bbc apprmred at a ruturi: date after ths pclitioner or b a ~ c f i c i q  bwonles 
eligiblc undtx a new sct  of facts. Murrw q , t - M ~ ~ h e l i ~  lire Lrnrp., 17 I&!! Dcc. 248 (1%. Conlnl. 1978). 

Co~m~cl ' s  argumen& a x  not pwsuasirc. Tllu reglation and case law confirm lhat oswership and control are 
the mars thal nlust he cxa.mined in detmininy whether a qualihhg relationship exists bct~~m;n United 
SWw and foreign mtities for p ~ ~ r p s c s  of this immigrant visa chsificahoil. .Uarber Siemens Mcrdicur/ 
.Tynstcn~s, lm., 19 S&N Dac. 362 @LA 1486): iWdkr qfH~dght8, I X T & i  k c .  259.{Canm. 1982); see. a l ~ o  
M~ifcr ufG'humh ScjmfuCugy I ~ ~ e r n ~ f i r ~ m ~ ~ ! ~  19 I&N k c -  5Y3 ( H l . 4  1988Xin Irmt~igrmt visa prccccdings). h 
context ofthi- ~ i s a  p&boq o w i i d i p  refm to the d i d  or iindir~ct Icgd rght ufpossessiurl of Lhc assets of  
an entity w i ~ h  full power and authorityto cmtral; coutrcrl l l ~ r n i s  LIIL ilircct or indircct lcgai right atld authority 
to dir~ct t hc  mtablishmcilt, nlstugcmcnt, and nptr~t.iuns of m mtiry. Mgfker qf Church Scjc~h~kug-y 
7fl1rrmliun01, ,snpm at. 593. 

The mord  M y  iidiates ~IEJ ~ h c  p&ioning cntcrprise does nnt maintain a qualifying "a~bsidiq" or 
"ariliak" rdatiowtup w t h  the nvcrscas company. N ~ ' ~ . i ~ ~ n g  lhc petitioner's tui~fused and mtradictaq 
cliims, the evidmcc indi&~ chat the fbreip coiiipmy is o ~ n c d  hy t l~rcc indirid~~ls, m h  with LXIJ.H~ ~wnership 




