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DISCUSSI0N: The Dicector, Califormia Semvice Center, donicd the petition [or a momimmigrant visa. The
mattcr is now before the Administrative Appeals Office (AAQ) en appeal. The appeat will be digniissed.

The petitioner s described as an impotter and wholcsaler of tary cloth products and textils earments. It seeks
authorization o cmploy the beneficiary temporarily in the United States as its president. The initial petitton for L-
| A stztus was filed on March 2, 2000. The direetor ssued a request for evidence on April 4, 2000, The petitioner
stated 5t responded to the request on Junc 28, 2000, On Septamber 19, 2000, the dircctor issusd a MNotice of
Dwcision — Denial dug to abandonment, On Junc 7, 2001, the petitioner contacted CIS claiming the denial was
izaned in ceror. The dirvetor agreed to reopen the caze. On August 30, 2001 the director ismed a Servies Motion
to Reopen/Reconsider Intent to Deny, The petitioner was afforded 30 days to submit evidence andfor a written
slalement o rebuttal to the notice,  On Scptomber 23, 2001, counsel for the petitioner submitted a writton
statement atd Cvidence n Tesponse to the intent to deny. On March &, 2002, the director denied the petition
duternumng that the petitioner had not cstabhshed that a qualifving relationship exises between the U8, company
ard the: forciym company.

On appcal, the pehiioner subits additional evidence and counsel asscrts that the petitioner has demonstrated
that it is the subsidiary ol the foreign company and that they have a qualifving rclationship.

To cstablish L-1 eligibility nuder section 101(a)15){L} of the Immigration and Natiomality Act (the Act), 8
US.C. § 11016) 15)LY, the petitioncr must demonstrate that the bonefieiary, within three vears preecdng the
beneliciary’s application for admission into the United States, has bean emploved abroad m 2 qualifving
managerial or exccutive capadly, or w a capactty involving speciabzed koowledge, for one continuous yuar by a
qualifying organization and seeks to enter the Unitcd States terporarily in order (o conlinue {0 render his or her
services 1o the same cmployer or a subsidiary or affiliate thereof in a capacity that is manageral, execitive, ot
mvalves specialized knowledge.

The regulaton ot 8 CFR §204.2(1(3) statcs that an mdividual petition filed on Form 129 shall ba
aceompanied by:

{i) Evidence that (he pelitioner and the orpanization which cmploved or will employ the alisn
are quahfying organizations az defined in paragraph (D(1)1HG) of this soenon.

(i) Evidence thar the wlicn will be emploved in an cxeculive, manaperial, or spocialized
kniowdidge capacity, ncluding a detailed deserption of the services to be performed.

The regulation at ¥ C.F R, § 214.2(N(3)(v) stales that if the petition indicates Lhat the beneficiary is coming to the
United States as a manager or cxecutive to open or to be employed in a new office in the United States, the
potitioner shall submit evidenes that;

{A} Sulfcicnt physical premises o house the new office have been sceurud;
(BY The beneficiary has been emploved for one continuous vear in ibe three vear period

preceding the filing of the petition in an executive or managerial capacity and that the proposed
employment invalved exscutive or mansgenal awtharicy over the new operation; and
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{C) The intcnded United States operation, within one yeur of Lie approval of the potition, will
SUPPOIL a0 exeCllive or managerial position as defined in paragraphs (DB} ot (C) of this
section, supported by information regardimg:

{(1y The proposed naturc of the office describing the scopc of the entity, its
organizational structure, and its finaneial poals;

{2)) The sizc of the United Statcs investment and the financial ability of the foreign
entity to remuneraic the beneticiary and 1o commence doing business in the Unild
Brates; and

{I3)) The organization:l structure of the foreipn cninty,

At issue in this procceding is whether a qualifying relationship cxists between the petitioning company and
the claimcd parcnt company.

Bureau rogulations at § CTR. § 214.2{/iD{GY define the ierm "gqualifying oroanization” as foltmss-

Chaclifiing orgardzetion meang » United States or forcign finm, comporation, or ather legal enlity
which:

(1) Meets exactly one of the qualifimg relationships spectfied in the definitions of a
parent, branch, affiliste or subsidiary specified i paragraph (13 1¥(1) of this section;

(2} I8 or will be doing busincss {engaging in intermational trade is not required) as an
emplover in the United States and m at least one other country directly or Lhrough a
parent, branch affiliste. or subsidiary for the duration of the alien's sty 1 the United
Stales as an intracompany transferee; and
{3} Otherwise mecets the requirements of section 101(2)¢13)(L) of the Act.

8 C.F.R § 214 2)GiMT) states:

Fayent means a (irm, corporation, ar other leeal entity
which kay subridiarias.

§ CFR §214.2(13:1))) states;

Ararch means an operating division or office of the same
arganization houscd o a different location.

8 CFR & 214 2K states:
Subsichiery means a firm, eprporanion, of other legal entity of which a parent owms, directly or

indirectly, mare than half of the entity and controls the entity; or owns, directly or indirectly. hail
of the entity and contrels the entity: or ewns, dircetty or indiveetly, 50 percont of a 50-50 jenmil



WAL 00 110 532036
Pape 4

venture and has cqual control and veto power over the entity; or owns, directly or indirectly. lows
than half of the entity, but in thet controls the entity.

8 CFR. §214.2{1}{iiXL) statcs, In pertinent part;

Affificde means {1) Onc of two subsidiaries both of which are ewned and controlled by the samse
pauent or individeal, or

{2) One of two legal entitiss owned and controlled by the same gronp of individuals, each
individual ewning and controlling approximately the same share or proportion of cach entity.

The petitionet s located in irvine. CA, and stated on the Form [-129 that it was
established in 1999, The petitioner indicated that it had one emploves and that the alien wus not coming 1o
the U.5. to gpen a new office, The pelilioner claimed ta be the subsidiary nj
located i Karachi, Pakistan. In support of thig ¢lam, counsel for the petitioner submificd o letter which stated
thas a 51% stock gwnership in the U.S. eorporation {subsidiary) and 51% ownership in the
Pakistan corporation (parcnt cmnpany]‘ 1:s a 49% stock ownership in the US.
corporation (subsidiary) and 49% ownership in the Pakigtan corparation (parcnt company).” Tn support of
thig statement the petitioncr submitted a Sharcholdurs Agreement which is dated February 2000 and signed by
the above pariics, ‘This agreement states “|bleneficiary, . fowns 99%d ... 4
and49% gl WPrivare) Limited Tt is furlher stated thaf " owns 51% of
USA_ Tne. and 51% of Kamdar Fashions {Private) Limited.”

Additonally, the petitioner submitted 2 Memorandum and Articles of Asscciation of the foreign company
that mcluded a tut dated. Ontaber . 1UG3, of its three sharcholders and the amount of shares that cach owned.
The st of three sharcholders consists of:
e 10 shares
10 shares
10 shares

On April 4, 2600 the ditcetor issued an oxtengive request for additional evidence. The director requested the
following, in portinent part:

Documents pertaining Lo the foreign compauy:
*  Annual report
+  Minutes of the mecting — stock ownership: Submit a copy of the minutes of
lhe meeting for the foreign company that liste the stock sharcholders and
percentigs of share owned,
»  List of owners: Providud a detailed list of all owners of the foreign conpany

and what porcentages they own,  List names, corporats and speaific
povermnent affiliation. and percentages of ownership.
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» Articles of mcorporation: Submit a copy of the foreign company’s arlicles of
incorporation,

Documents pertaiming to the US. busingss;

* FProof of stock purehase: Submit evidence to show that the foreign parent
company has, i fact, paid for the U.S, entity.  The evidence should include
copies of origmal wirc transfers Mt the parent company, Also cancelled
cheeks, duposit receipis, cie., dutailing monctary umounts for the stock
purchases shoultd be submifted  Prowide the acoount holder pames and
affiliation to the forcign cntity for all persons making purchascs and the bank
accounts that were used. The ortgmator(s} of the monics deposited or wired
tust he clearly shown and venfiable by nyme with full zddress and
phonc/fax mumber. For all funds not oripinating with Lhe foreign company:,
explain the source and reason for receiving such firnds, and provide that
namgs of all account holders depositing thes: funds, and their affikation to
the fercign or ULS. company.

s Anowal report

»  Minutes of the Mecting-Stock Qwnership:  Submit a copy of the minuies of
the mecting for the 178, company that lists the stock shareholders and the
numbet and porcentage of shares owned.

“®_ Slock Certficates:  Submit copies of all of the US. company's stock
certificates 1ssued to the prosent date clearly indicating thé name of cach
sharchelder.

= Swock ledper

*  Detaled list of owners; Submit a detatled list of all owners of the 118,
company and what percentages they own. List names, corporade and specific
government affilabion, and percentages of ownership,

+ Naotice of trahsaction pursuant to corporations: Subrmt a copy of the U.S.
company’s Notice of Transaction Pursuant to Corporae Code Section
25 10(f) showing total offcring amounts, If not already provided, please show
that the parent company has, in faet, paid for the stock ownership. The
evidence should melude wire transfers, bank statuments, cancelled chocks,
etc.. and must clearly document that the parent company has paid for the
stock ownership. '

On June 28, 2000, the petitioner responded to the dircctor’s request for cvidence. On Scplcmber 12, 2000, the
director issucd a MNotice of Decision denying the petition duc to abandonment. Om, approximalely, June 07,
2001, the pelitioner contacted CIS claiming the decision was m crror. The dircelor determined that Igopening
the case was warranted and requested a reconstructed file. Afler reviewing the requested evidence, on August
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30, 2001, the: director issued a scrvice motion to reopen/reconsider intent to deny.

Becausc the petitioner needed to reconstruet the file for the director and additional evidence was submitted in
response to the Motion 1o Recpen/Reconsider Teteut to Deny, the AAQ will treat all docaments submited to the
dircetor as a single response to the Motion to Reopen/Ruconsider Trtent to Deny.

In his reaponsc, counsel explained that his office madvertently stated that the L-1A visa was ot Being [Ted
for a new office. To correct this error, counsel stated the benuficiary is coming o the United States to open a
new office.

Tn 115 1esponses, the pehtioner re-submitted the foreign company’s Memorandum and Articles of Association.
These documcnis do not refer 1o any affiliates or subgidiares. The Articles of Association states the number
of owistanding sharcs and the shareholders names as: .

Kamdar gwns 10 shares " Jamil owns 10 sharcs; and wns 10 shares.

Regarding the owncrship of the U.S. eompany, the' petitionsr snbmitted a diffgrent sharehalders agreement
that was dated May 9. 2000 and prepared on the putitioncr’s letierhead stating:

Thie Churhalder’s Agreement is between the 'cheﬁcian fand Petitioner,
i Tt is stated that the parent compand, 1 {Povats) Limited owos
51% of the U.S. Subsidiary, K&H TUSA, Tne. mmely ‘owning 25% and
owmng 24%,
This socond agreement was signed b . The petitioner also submitted

another document signéd on May 9, 2000, It is 2 lemer om the petitionet’s lciterhead from Navyer Jamil

stating that the beneficiary is authorized to withdruw $21,0000 from Bank of America “for the pavment of

21,000 shares of K&H 1ISA, Inc. stock at §1.00 per share” The letter Turther states, “Thercfor: A
Klrvate} Lamited owns 51% of K&H USA, Tne,”

Additionally, the petiioner submitted three stock eortificates for the petitioner. These slock cerdificates were
dated November 1, 1959 and statc the following;

S harehoider Amaount of Shares

10,000
9000
21000

The petitioner submitted copies of theee wire transters doposited into the personal agcount of the bencficiary.
These fund transfurs were dated Novomber 3. [99%, December 7, 1999, and February 14, 2000, The
petitioner also submitted several bank statcments for the personal bank account of the bencficiary.  Also, the
petitioner subinitted one bank statement for an aceount in the name of the petitioncr for the petiod of April 3,
2000 to April P, 2000 with an account balance of $5.000, Finally, the pelitioner submitted an online
statement for the petitioner’s business aecount dated Junc 26, 2000, showing several deposits $or the month of
June and gn coding balance of $60,034.
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On Angust 30, 2001, the director issued a motion to reopen/reconsider intent o deny. The dircotor found thar
there were so many inconsistencics in the record that CIS was not comvinced that the pétitioner hag
cetablished that a qualifying relationship exists hotween the forcign culity and the petitioner. The director
found the evidence indicated that cven though the petitioner issncd 21, 0N shares of stock in November 199G
it did not establish (hai he $21.000 in capital was ever depositcd imto the petitioner’s bank account,
Furthermore, the stock prrchase was nol even authorized until six months later in May 2000, Additionally.
the copics of the wire transfors mdicate that momes werc depesited inlo the beneticiary’s personal bank
account and do not indicate that they came from the foreign parent company.

In the dircetor’s notice of intent to deny, she stated that the ¢videncc fails to establish that the petitioner is a
subsidiary or an affiliatc of the bensliciary’s forcizn employer, the beneficiary is in¢ligible for classification
as an inrracompany transfercn,

In rosponsc, counsel asserted that the monies transfisred iio the bencficiary's bank acemml were later
transferred into the petitioner corporate bank sccoont.  Connsel explains “the Petitioner could not have
transferred funds wto his [sic] account votil the incorporation was completed and everything was
catabhshed ™ Counscl further justifics the petitioner’s actions “[s]ines Lhe authority was given im May, 200K)
and the incorporation was dome in October, 1999, (hus the tranafer semves as a viable business transaction for
all tax and capital investment reazons.”

As an explavation 1o the director’s concorns that the issuance of ihe stock oceurred in November of 1998 and
that the anthorization lerer for the payment of the stock was dated May 2000, counscl states © . . . this was
only a eommitment by the Peptioner to invest in the U.S. company. The corporation mast b capitalized first
twrfare any stocks Gan be issucd.™ o

In response to the direetor’s concerns that thors is no evidence to show the parent company invested in the
petitioner, counscl cxplains, “|t|he wired funds belong to the parent company andfor parent company and
arrangentents by and through a third party agent to transfor the funds. ™ Counsel supports the petitionst s
actioms by stating, “there is no written zuthority which starcs that the funds have to be transferred directly
from the parcul company. This is @ normal practice for many companics Lo use a third party to wansfor tha
funds Lo aveid government burcaucracies.™

Adfter reviewing the petitioner’s responsc, the director concluded the evidimce fails to cstablish that the
petitiomer is a subsidiary or a beneficiary's forcign cmplover. . The director stated:

It 15 not clear to [CTS] how the petitioucr can expect FCTS] to believe the evidence presented
In its petition when the petitioner has advised [CTS] that the convoluted financial Transactions
it claims it performed was for specific purpose of evading it's own country's laws, This is
the very reason [CI8] requests copies of wire transfors that show the foreipn enlily as the
originalor and the peritioner as the beneficiary bucause it unmistakably, establishcs who hae
invested in the petitioning entity. :

Additionally, the petitioner submitted its corporate tax return boginming October 1999 and ending Suptember
30, 2040, The dircclor noted that Schodule K of this tax return docs mot indicate forgign ownership,
Furthernmore, Statement 3 of the tax rotwm clearly shows the beneliciary as the owner of 100 pereent of Lhe
petitioner’s stock.  The petitioner also submitted cvidencs that the bencficiary owns 33 ¥ percent of the
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forcign ¢utity, The dircetor concluded that there is no qualifyving retationship because the beneficiary docs not
own and control both entities,

Un appecal. counsel provides the same explanations that werc provided to the director™s nolice of intent to
deny. Counsel states that sufficient evidencys was provided 10 demonstrate that a qualitving relationship exists
between the petitioner and the foreign company.

The regulation at 8 CFR.§ 214.2(0(3)¥1i) specifically allows the director w0 request snch cyidence as the
dirceior may deem neecssary. Wiile the petitioner has submirted stock certificates, shareholders agrecmet,
md Articles of Incorporation for the U.S company and a Memorandum and Articles of Incorporation for the
foreign company, the petitioner has not cstablished that the forcign company owns and contrale the LS.
company or Lhat they share commen ownership so that they may qualify as aftifinstes. Counsel again explains
“Ttlhe wired funds belong to the parent company and/or parent comparny and arrangements by and through a
third party agent to transfer the funds.™ Counsel claims that the petitioner does not necd to establish wha or
which cotity has aclually mvested in the petiticner. The assertions of counsel do not constitute evidence.
Meatter of Obaighena, 19 [&X Dee. 533, 534 (BLA 1988): Meiter of Rargrez-Semchez, 17 1&N Dec, 503, 506
(BLA 1980),

Morcover, on appeal, counsel doss mot explain the digercpuncy in the proviensly submitted tax return bt
simply submits two Form 1120X Amended U8, Corporation Tncome Tax Retums for the tax yeurs cnding
September 2000 and 2001, The AAD notes that the putilioner did not submit any evidonee that thege
amended 1lax retums were filod with the Tnternal Revemue Serviee, Additionally, the AAD notes that the
amended form for tax year ending 2001 indicates in schedule E that the beneficiary is an officer and owns
zero porcent of corporation stock, vet the petitioner stated and submilted a stock certificate o the offact that
the benciiciary owns 23 pereent of the petitioner. Another mconsistency hoted by the AAO is that Statement
3 of Schedule K, of both amended torms, indicates that the foreign ontity owns 100 percent of the petitioner
which contradicts statements by the petitioner and the previoushy submitted stock corlificate which states that
the forcign entity owns 51 percent of the pelitioner.

It is incumbent upon the petitioncr to tesolve any ingomsistencies in the record by independent objcetive
gvidence. Any attempt ta explain or reconeile such inconsistencics will not suffice unless the petitioner
submits compeient objective evidence pointing to whire the truth lics. Marter of o, 19 [&N Dee, 582, 5491-
92 (BIA 1948} Simply submitting an amended tax lorm docs not qualify as independent and objective
¢vidence. Giomng on record wilhout supporting documentary evidence is not sufficient for [rurposes of
meslimg the burden of proof in these proceedings. Matier of {rearure Craft of Cafifornia, 14 1&N Dee. 190
(Reg. Comm. 1972y Furthermore, evidence thai the petitionor ercates after CIS points our the Jdeficiencies
and imnconsistencies in the petition will not be considered independent and objoctive evidence, Necessarily,
independent and objective cvidence would be cvidence that is conlemporaneous with the event to be proven
and existent at the time of the direator’s notice,

The concern maised by the dircetor that the ableged stock purchase by the forcigm entity was not authorizod
untii six months after the stock certificat: was issued hag not been sufficignily addressod. On appeal, counsel
restates the explanation that was proviousty presentod, Counsel states:

[Tthe stbcks could only be dssucd once the ineorporation: s completed and the stock
certificates have been printed.  Since the incorporation was dons in October of 1999, the
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issuance of the stock in November of 1999 is logitimate. Even though the amthorization to
trangfer Lhe funds and the {ssuance of the stock letter is dated May, 2000, this was only a
written commitment by the Petitioner to imvest in the U.S. Company.

As stated above, this leller regarding the 321,000 pavment for the 21,000 shares of the petitionet’s stock was
written on the petitioner’s letterhead and authorizes the beneficiary to withdraw funds for the payment. This
letter further states that the foreipn entity owns 31 porcent of the petitioncr.  Thess stuloments by counsed do
not sufficiently cxplain how it is possible to issue a stock certificate for 21,000 shares and then have the
petitioner authorize payment for such shares six months later, nor do they demonstrate that the foreign mtity
owns 51 percent of the petitioner. This ingonsistency casts farther doubt on the reliability and sufficiency of
the pettioner’s evidence, Mavfer of Ho, supu.

Another inconsistency presemted by the record is found in the lwoe shareholder agrccments. The firse

Sharchelders Agreement is dated Fobruary 2000 and statcs “Beneficiaryy _owns 49% of K
& T TUSA, Inc. and 49% of" _ (Frivate) Limited. Tt is further stated that] ~ 7 owms
% of K & HUSA, Inc. and 51% ofdl . dPrivate) Limited ™ The record shows (hat the instant

petition was filed in March 2000,  The petiioner then subinits a sccond agregmenl In response io the

dirtctor’s request for cvidunce which was dated May 9, 2000 and signed by

This agreement states that the foretgn company owned 51 pereent of the U.S company. Based on
the ¢vidénce provided, the ewnership of the petitiener changed aficr the filing of the initial peiition.  IF
mgmiicant changes arc made to the inilial request for approval, the petitioncr must file a new petition rather
than seek approval of a petition rthat is not supparted by the facts in the record. A petibioner may not makc
matenal changes 1o a petition in an ¢ffort to make a deficicnt petition conform to CIS reguircments.  Seg
Martter of Irummi, 22 I&N Dec, 169, 176 (Assoc. Comnm. 1998). Thercfore, the analysts of the qualifying
relationship will be based ori the evidance of owncrship submitted with the initial petition.

The AAQ notes that counsel cites a nonprecedent decision in support of its ability to establish a qualitving
relation after the Aling of the inftia! potiion. However, whilke 8 CFR & W3.3(c) provides that AAQ
precedent decisions are binding on all CIS employecs in the administration of the Act, unpublished decisions
are not similatly binding. The petitioner must cstablish eligibility at the time of filing the non immigrant visa
petiion, A visa petition may not be approved at a fuure date after the petitioner or beneficiary bocomess
eligiblc under a new sct of facts. Murter of Michelin Tive Carp., 17 1&N Deg, 248 (Reg. Cormm. 1978).

Counscl’s arguments arc not persuasive, The regulation and case law confirm (hat ownership and control are
the factors that nwst be cxamined in detcrminmg whether a gqualifying relationship exists between United
States and foreign cnities for purposes of this immigrant visa classification. Matter of Siemens Medical
Sysicms, dne., 19 TEN Dec. 362 (BLA 1986): Mutter of Hughes, |3 1&N Dec. 289 {Comum. 1987); xer also
Meter of Church Seteniology Iternational, 19 I&N Dee. 393 (BLA 1988 )i nmunigrant visa proceedings). In
context of this visa petition, ownership refers to the direct or indireet legal right of passession of the assets of
an entity with fuli power and authority to control; control means the dircet or indirect legzal right and anthority
to dircct the establishment, management, and operations of an enhity, Matter of Church Scientology
fmievigfional, supwa at 595

The rocord clearly indicates that Lhe petiioning enterprise does nat maimtain a qualfying "subsichary” or
“alliliale™ refationship with the overscas company, Notwithstanding the petiioner’s confused and ¢omtradictory
claims, the evidence indicates that the foreicn company is owned by three individuals, cach with equal ownarship
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Intereats, The initial cvidince provided by the petitioner cstablishcs that petilioning entity in Lhe United States is
owned By (wo individeals, Accordingly, the petitioner i not a subwidiary as defined by 8 CTR, §
214 2(DGINEK).  The cvidence provided did not establish that the foreipn company owns, dirsctly or indircctly,
more than half of the entity and controls the entity; or owns, dircetly or indirectly, half of the ertity and controls
the entity; or owns, directly or indircctly, 30 percent of a 50-50 joint veminre and has ceual control and veto power
over the cnlis; or owng, directly or indircety, less than half of the ehtity, but in facr controls the cmtity.
Additionally the petitioner and forcign company do vot qualify as affiliate becauss they are not "owned and
controlied by the same group of individuals, cach individual owning controlling approximatcly (he same ghare or
proportion of each entity ... " 8 CER §214.2 (1) (1) (i) (L) (2) femphasis added).

In teviewing the inconsistent evidenos and the lack of documentation there is insufficicnt evidence in the recard
to suppert the petitioner’s claim that the forcipn cotity owns and comrols the 1S, entity. Consequently, ot
must be concluded that the petitioner hag finled to demonsirate a qualifying relationship with a Forgipn cotity
pursuant to 8 C.F.R. § 214 2({ MA(G). For this reason, the petition may not by approved.

In visa petitiont proceedings, the burden of proving eligibility for the benefit sought remaing: cutrely wath the
petitioncr. Section 291 of the Act, 8 1L.8.C. § 1361. Herg, that burden has not been i,

ORDER: Th appcal is dismisscd.



