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DISCTUSSION: The Bircelor, Texas Service Center, denied the petition for & nos immigrant visa. The matter
iy now before the Administrative Appeals Office (AAD) on appeal. The decision of the director will be
withdrawn and the mattor will be remanded for further action and consideration.

The petitioner i a corporation organized i South Caroling that acts as a representative of multinational
automobilc manutacrurers. Tt sceks avthorization o employ the beneliciary temporarily in the United States
iy its vice president. The director denied the petition based on the following conclusions: 1) the petitionoer
tailed to megt the criteria of a qualifving orpanization; 2} the petitionor failed to establish that either i ur iy
[oreign counterpart are doing business; and 3) the petitioner fuiled 1o establish that the beneficiary has been or
will b vinployed in 2 managerial o1 execitive capacily.

Un appeal, counsel submils a brief with additional decumentation aduressing each of the director's findings.

Fo establish T-1 cligibility under section 101{a)(15}L) of the Immigration and Nationality Act (ihe Act), §
UKC § ]1ﬂ1('1}{].5}|[L}, the petitioner nwest demonswrate that the beneficiary, within three vears preceding
the heneficlary's applicaliom [or admission into the United States, has bean employved abroad in a qudh’é‘mg
Manayerial or execntive capacity, or in a capacity involving specialized knowledge, for oue continuous year
by & qualilying organization and seeks to eater the United States temporarily i order 1o continue to render his
or her services to the same employer or a subsidiary or affiliale thereof in a capacity that 18 managerial,
executive, of involves specialized knowledgs.

‘The regulation at 8 CER. § 214.2(1%3) states thal am individuat petition filed on Form 129 shall be
accomprnicd by:

(i} Evidence that the petitionor and the organizgalion which employed or will employ
the alien are qualifying organizations ax detined in paragraph (1 GG of this
section.

(i1} Evidence that the alien will be cmploved in an executive, marnagerial, or

specialived knowledge capacity, inchuding a detailed deseription of the scrvices
to be perlormed,

{iii) Evidence that the alien has at least one continuous year of fitll-time emplovment
abroad with a qualifying erganization within the three vears preceding the filieg
of the petition.,

(iv} Lvidence that the alien's prior year of employment abroad was in a posilion that
wis managerial, exccutive, or involved specialized knowledse and that the alien's
prioe cducation, training, snd employment qualifics him/her to perform the
inlended serviees in the Lnited Statos.

In regard o the issue of whether the 1S, and foreign entitics have been and cutrently are doing business, lhe
petitioner has submitted 4 number of invoices and the pelitioner’s tax relurns for years 2000 and 2001, After
a thorough review of these documents the AAQ concludes that the dircctar s conelusion repaiding 1his issue
wag incorreet. ‘The record containg sufficiont evidence to suagest that both the foreigm entity and the 105,
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entity have been and currenily are enpaped in the regular, svetematic, and continuous provision of scrvices.
See 8 CFRL & 21420 1)) 110

The next issues in the instani matter are whether the bensticiary has been emploved abroad and whether he
will be employed by the petitioner in the United States in 2 managerial or excoutive capacity.

Altbough the director concluded that the petitioner failed to establish the beneficiary's pust or futurc
employment in a managerizl or executive capacily, that determination was based on the meorrect conelusion
that neither the forcign nor U8, entities are currently doing business. Despite CISs request for a description
ol the bunreliciary's employtoent abroad, the director ailed o examine the petitioner’s response regarding this
fusue,

It is noted that a discussion of the beneficiary’s duties, past and luture, iz sermane in determining whether the
beneficiary has been and would be employed in a managerial or exceudve capacity, Tnswad of afdressing the
pertinent facls st are relevant 1 the issue at hand, as well as the evidence submitted by the petitioner, the
dircetor chose to question the most trivial facts, such as the petitiomer's change of address, Contrary to the
director’s suspicions. the fact that the petitioner moved feom one otfice space Lo gnother s not unusual, and
should fiol be the basis for doubting the petitioner’s credibility. The dircetor also questioned the authcnticily
ol Uhe marriage of the petitiones’s claimed owner and his spouse and whether 1he cauple could extablish a
business in Giermany. Not only was the divector’s reasoning lauity and without basis in the L, but the
authenticity of the marriage i entirely irrelevant in dewermining the petitioner's eligibility for the limmigralion
benelt sought. In the future, the divector should foous on applying the stawte and regulations to ihe relevant
facts presented by the record of procesdings. Tor this reason, the divector's decisium relating w the
heneficiary’s manaserial duties will be withdrawn, The AALD concludes that the petitioner  presented
sufficicat evidence to catablish that the beneficiary’s duties Lave been and will be in a primarily manaporial or
exceutive capacity.

The final #sue in this proceeding is whether the petitioner has cstablished that it has a qualifying relationship
with a foreign emiily.

The regulations at 8 C.F R, § 214.2¢01(1)(1i (5 state:

Uhredifving organization means a |nited States or [oreign tirm, eorporation, or olher legal
entily which:

{1 Meels exactly onc of 1he qualifying relationships specified i the delinitions
of a pavent, branch, afTiliule or subsidiary specified in paragraph (13 | )iy of
this section:

) ls or will be doisy business fengaging in intemational trade is not required)
us arn employor in the United States and in at least une other country directly
or through a parent, branch, afliliate, or subaidiary for the duration of the
alien's stay in the United Stares as an inlrzcompany transleree; and

{3} Otherwise meets the requirenients ol section 101(a) [5YL) of the Act.
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The regutations at § CFERE. & 214 20 1%i){T) sLate:;
Farent means a fiem, corporation, or other legal entity which has subsidiarics.
‘the regulations at 8 C.0.R. § 214 2{0 PRI slats:;

Bremch means an operation divizion or oflice of the same organization housed in a different
localion,

The regulations a1 8 C.E.R. § 214 2() (MK state:

Subsidivry means a finm, corporation, or other legal enlily of which a parent owns, dircelly or
indirectly, more than half of 1he entity and comrols the enfity; or cwms, directly or indirectly,
half of the entity and contrels the enlity; or owns, direetly or mdirectly, 50 pereent of a 50-5¢)
Joint venture and has cqual control and veto power over the enlitv: or owns, dircetly or
indireetly, less tharn half of the entity, but in fact controls the entiry,

The regulations at 8 C.F.R. § 2142000 1)(i)(1.) statz, in pertinent part;

Affilicse means (1) One of fwo subsidiarics both of which are owned and contralled by the
same parent ot ndividual, or

{2) Cme of two lezal cntities owned and controlled by Lhe same eroup of ndividuals,
each individual owning and controlling approximatelv the same share or proportion
ot cach entity,

Tn her decision, the direcior focused on a change in the ownership of spilznagel GmbH, the claimed German
parent compuny, and a discrepancy in scelion ome of the petition regarding the ownership of the 175,
potitioner.  Firsl, the ownership of Spitenage] GmbH is not gormane to the claimed relationship.  The
petitioner ¢laims to be the wholly-owned subsidiary of the German company, so it i3 the tvwnership of the
ULS. petitioner that is critical to delenmining whether a qualitying relationship exisly,  As the director's
discussicn of the German company's ownership is ot relevant to Lhe claimed gualitving relationship, the
directon's deeision will be withdrawn as i relates to this issue. Furthermore, the petidoner has submitted
sufficient documentavion to clarify ihe discrepancy in section one of the petition.

Atthough the petilivnwr resolved the: inconsistency crowed by the acknowledged typiygmaphical crror in seetion
vie of the petilion, a thorough review of the petitioner’s tax retyms reveals another incomsistency. Namely,
the petitioner has manntained the claim that it is wholly owned by the Loreign entity. I support. of that cizim
the petitioncr has subiniued o stock certificale indicating that the foreign entity owns 100 shares of 1he U5,
enfity’s sweck. The petilioner also submited 8 “Wieillen Conzent of the 1irectors™ indicating that a total of
L0 shares of its commeon stock wers issued and Lhat those shares were issued s the foreion cnLity. However, |
Schedule E of the petitioner™s tax retny for years 2000 and 2001 both indicate thar Waller F, Spitmagel
owns 104 pereent of the peiitioner™s stock.  This informution directly contradicts the petitioner’s claim
regarding its owmership, as well as Parl 71 of Form 5172 of the petitioncr’s tax retumns, neither of which
suggest that an individual has any dircet ownership of the petitioner’s stock. The direster noted a iliscrepancy
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in Schedule T, bul incorrectly anributed the ownership to the petitioning corporation. Therefore, this matter
will he remanded so that the director can examine this issue further and provide the petitioner with the
opportunity 1 submit an explanztion and any dovumentation necessary Lo resolve the issue of the petilioner's
owrcrship.

Aceordingly, the dircetor shall examine the record in its entivcty and request any additional evidence that is
pertinent to a determination regarding the issue of ihe claimed relationship between the petitioner :nd the
overseas ¢nlily.

For these reasons, the decision of the director will be withdrawn and the petition will be remandsd for further
uelion and consideralion. The dircetor must address the issue as discussed in this decision. The dircclor shall
then render 4 new decision based upon her Nindings, which, il adverse to the petitioner, shafl be contilied to the
AAQ for roview in an expeditious manner.

ORDER: The decision of the divcetor is withdrawn, Fhe petition is remanded to the director for
(urther action in accordance with the firegoing and enlry of a new decision, which, if
adverse to the petitioner, is to be cortified to the AAQ for review.



