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DISCOUSBION: The nonimmigrant visa petition was denied by the
1M rector, California Service Center, and iz now hefore the
Adminietrative Appeals Office [(RAD) on appoeal. The appeal
will be dismigzed.

The petiticner was incorporated in the State of Hawaii and
g claimed to be an affiliate of DenTech Internabkicna’ Co,,
Lud. located in Tokye, Japan. The petitioner is engaged in
the operalbion of denlal lakoralorieszs, whleh zpeclalize in
the manmufacture and repairy of danta’ prosthetic devices and
appliances. The peatiticner =sesks to employ the beneficiary
temporarily in the United &States as 1ts general manager.
Aocordingly, the petitioner endeavors to classify  the
heneficiary as a nonimmigrant manager or executive pursuant
te gection 10L{za} {15} {L} <f the Immigrstion and Hationality
Act {the Act), & U.G.C. &8 L10L{a) {15} {1.).

The director dJdetermined that the petiticner did rot
eatablialh that the beneficizzy had been or would be
enployed in a managerial or executive capacity.

n  appeal, cooongel stateg that the kbeneficiary’s United
States job dutieg mest the statutory definition of & manager.

To establish L-1 eligllbllily under s=mection 103 ({a) (15) (L) oI
the Immigration and Hationality ack [(Ehe act), 8§ UT.5.0C.
§ 1101l{a} (15}4L), the petiticner must demonstrats that the
hencficlary, within three veors preceding the beneficiary’s
application for admissicon into the Uniled SLaies, has been
ermploved ebhroad in a qualifving managerial of oaxacutive
capacity, or in a capacity involving gpecialized knowladge,
for one continuous wear ky a4 dualifying organization and
seeks to enker the Uniled Slales tenporarily ‘n order Lo
continue to render his or her services to the same emplover
or g gubsidiary or affiliate rhereof in a c¢apacity that is
rnanagerial, ¢xecutlve, or inveolves zapecilialized knowledge.

The issue in this proceeding ia whether the beneficiary has
been and will be primarily performing managerial or executive
dutics,

Section 1GZ(a} (£4){a) of the aAct, 8 U.S.C. § 1101l(aji4d) (A},
provides:

Managerial capacily mesns g assignment within an
organizacicon in which the employes pramarily-
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i manages the organization, oL a
department, subdivision, function, o
vomponent of the organization;

ii. supervises and controls the worgs of othex
SUpEeTViEQTY, professional, ox managerial
employess, or manages an cosscential function
within the orcanization, or a department o=
snbdivisicn of the oraganization:

1ild. if another emplovee or cother erployees
are direclly supervised, has the authority to
hire and fire or recommend tThose as well as
other perzonnel actions {such as promeotion
and leawve authorization}, or 1f no other
amployes is directly supervised, functions at
a senicr level witkin the organizational
hierarchy or with respect to the functiom
managed; and

iv. exercises discretion over the day-to-day
operations of the activity or funeczicn for
waich the ~ employee has  authority. B
first-line superviscr is not considered to be
acting in a mAragerizsl capacity merely by
virtue of the supervisor's supervignyy dutieg
walesa the empl ovees supervised are
professional.

Section 101{a) {443 {8) of the oo, 2 U.5.0. & 1.01{a) (44} (B},
provides;

Executive rcapacity mesns an assigoment within an
orgenization in which the emploves primarily-

3. directs the management of the organization
or a major component or IDunction of the
orgenization;

ii. establishez the goals acd policies of the
orgenizaktion, component, or function:

i1i. exercises wide latlitude in discreticnary
decision-making; and

iv. receives only  general aeopervigion o
direction from higher lewvel! executives, the
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board of directors, or atockholders of the
srganization.

In the initial filing, in a letter dated December 11, 2001,
the petitioner described the beneficiary's duties abtroad ag
follows:

[The beneficiary]l resigned from . in
September 2001 and joined Dentech International. He
was assicned to our company'= Tokyo Branch where he
served as the aof Technical Operaticns. Tthe
henefciary] 18 currently responsible for
supervising a statlt of three (3} dental techniclans
ncluding the tocanigal manager . . . supsrvising
the technical mansger of the O0Ogaks branch . .
‘m] anagement of all aspects of the dally operaticn
of all technical aspects ©f the Tokyo and O=aka
kranches of our dental laboratories. Supervision
and coordination of activities of all personnel
engaged in performing tests for gquality comtrol . .
. supervision and evaluaticn of Jjob performance of
all Implant department ladoratory and technical
staff . . . creabing written records of all
evaluations for inclusion izl the PETINEIIE L
employment files of thea CHOTDATLY and making
decisions and perscnnel recommendaticns Lor the
hiring, promoticr and termination of ermployvees
based on the results of job interviews arnd ansly=es

. formalating and Amplementing comprehensive
programg  and oversesing the instruetion  and
trainiag of technical enplovesa. . .

A the reguest of the director for additiomal evidence to
eatebhlish that the benseficiary has been performing the
daties of a manager abroad, the petitioner further
elaborated, in a lesler dated Pebruary 28, 2002, Lhal Lhe
henaficiary:

[The beneficiary confers] with dentists, dental
techuicians and other dental zervice providers to
cltari fy and interpreat inatructions, regonlva

techanical problemns, z2chedule production and resolve
customer service 1nguiries

Foon  review of the recowra, the descriptions provided
indicate that a s=gignificant portion of the beneficiary’=
Juties have been directly oxoviding the tosxs of the
foreliga entity. aAn emplovee who prirariily  performs the
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tasks necessarvy to produce a product or to provide services
iz not considered (o be employed in a managerial or
exacutive capacity. Matter of Church Soientology
Ionternational, 1% I&WN Dec. 593, &04 {Comm. 1282). The
henaf!ciary apnears to be primarily invelwed in the daily
cperatismnal tagksz abroad as the record indicatez that the
beneficiary i1s responsikle foxr the management of all
aspects ol the daily operation of all technical aspects of
two branches and confers with dentists, dental technicians,
and other dental gervice providers to clarify and interpret
instructicns, resclve technical proolens, schedule
production and resoclve cusbomer secyice inguiries. The
beneficiary must bs performing primarily executive or
managerial functions rather than the tasks necessary to
provide the services of the organization. Zee 8 C.F.R. §
214.2(1r {11 f1i4). TL muzsl be evident from the documencaticon
gubmitted that the majority of the beneficiarv's actual
daily activitiez are managerial or executive in natura. The
Buresau iz not compelled to deem the boacficiary to ko a
HETlEger ar eseyl Lve simply becauss the beneficiary

possesges a managerial  or executive title. Since these
activities are "day to dev' generalized ducies then it
appears, at wmost, the bkeneflciary performs operational

ralher Lhan managerial or execiative functions.

Further, the petitioner's evidence is =20t persuasive in
cetablishing that tae bkeneficiary has bheen primarily
Eupervising a subordinate ataff of professional,
maArnAagarial, or svpervisory perszonnel. Althoucgh the record
ligte the three amployeea’ Eitles azs two dental technicians
and a techniceal manager, the record does nobk contain a
description of duties, educational Jevels, or zalaries for
the three employees under the beneficiarv’'s superwvision.
Purgsuant to sgection 101(a)(44)(A) of the &Zek, & U.5.C.
B 1101l{a) {44} {A), tho term “managerial capacibty” me=ans  an
assignment within an organizaticn in which the bereficiary
primarily supervises and controls the work of other
guperyizory, profegzional, or nanagerial emploveesn. Ses id.
Here, the Bureaun ig not persuaded that the two dental
technicians and the technical manager are supervisory,
professional, or managerial enploveeas. Lt most, the
beneficiary appears to be acting as a first-line supervisor
of nonprofessiconal emplovees. A first lirne superviacr iz nob
considered to be acting in a manager-ial capacity merely v
virtue of the supervigor's supervigsory dutios unless  the
emplovees gupervised Ere profegaional . Seckion
102 ta) (44 {a) (1w} of the act.
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Further, the petitioner, in a letter dated December 13,
2001 described the beneficliary’'s progpective duties in the
Thited J3tates as follows:

[Tha henef ' ciary] will supervise a laboratory staff
consisting of 5 employessz. . . . SBpecifically, he
will be erpowered with the following specific job
tasks aad _evel of aulthorily:

* Responsibility to yeview and make final
decisions regarding the employmenkt,
promotion and termination o all laboratory
cployvees 1o the Hawali offige;

» Supervision of the expansion ol the
company’ s existing marketing plan and
development of a business exRpansion
strategy Lo target new Jrowtlhh aroas guch as
the Dicor Castible Department:

s DNecigion making  authority oveyr ali
financial and accounting practices of the
Hawail Regiomal laboratery. . .responsible

for ezlakhlishing Dbucgets and inpilenenting
acononic decisions inciuding communication
with 5enior mManamamaent of ths parent
corpeoration to cnsure compliance with all
company policles and procedures; and

[The beneficiary} will resort regqularly to <he
scnior management of the company and hig immediatce
superior will kb= the president of the company. He
will exarcisas digcretionary decision malkirgr
antkority in oxder to hire and gtaff the regional
affice and imploment all acocessary corporatco
policies and guidelires to make the operstion a
BELUCCeaS.

[The bereZiciary] will receive a galary of £30,800
per year.

Ab Ehe recuest of the director for additicnal evidence to
estakliskh that the bensficlary will ke operforming the
duties of o manager in the United States. the pstitioner,
in a letter datec February 28, 2002, further slahorated
that
» (T"he beneliciary] will ke 12 chaerge of
overseeing local activities tao advertis=e
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and expand the business in Hawail and Guamn.
He will be responsible for developing and
irplementing plansg to attract new business
and resolve customer service issues;

+ He willi be responsible for adninistration
of local office budgets, Lracking cash flow
requirementes and supervizing the manager in
charge of accounting, adcounts payable and
accounts receivable . . . .

The deseription of the bDeneficiary’'s dutisg does oo
porsuasively demonstrate chat <the beneficiary will have

managerial control ard authority Ve a function,
departmert, subdivision, wr componenl of the United States
entity. Tke heneficiary's dunies deacribed are generally

stated wherein the benefigiary will "establish budgets and
implement economic decigions, ke in cherge to overses leocal
activities to advertise and expacd the business, and be
responsible for developing ard  implementing plans to
attract new businags and resolve cuscomer Service issuess.”
Upon reviewing the broad and incefirite position
Adescription, Cikbizenship and Immigration Services (CIS) is
naahle to determine what the beneficiary will do oo a dav-
to-day basis. The petitioner hag not demongtrated that the
bencficiary will bo managing a function or component of the
TFited States entity.

Further, the petitioner's evidence 1is not persuasive 17
cotablishing that the beneficiary will be primarily

BUDErVISig a subordinate staff of professicnal,
managerial , or supervisory peraonnel  who relieve  the
bhenefigiary from perfeorming noncmalifying duties.  The

racord irdicates that 1in the Tnited States office, the
beneficiary will supervise a laboratory steff consisting of
the following five employvees:

{1} Yumika Tanaka, administration and accounting,
Bachelor dsgree in scciology, 545, &0C per vear;

(2] MNobuhiroc Maesdsa, technical operatlicn manager,
two years post-secondary dental  technician
arhool, 455,200 per wear;

(3] Hirocvuki Iwaca, implant. mAanager, CWio YBATS
pogt-gacondary dental schoel, £26, 200 bper year;
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{4) porcelain department manager,

Bachalor degres in econcmics, $36,000 per yvear;
and

{57 dental technician, AR degree,
524,000,

2lthough the record lists the five employees’ titles,

educational levels, and salaries, the record doss n$not
ronta:n & description of duties for the five smplovess.
under thke beneficiary's supervision. The educational levels
of some of thke employvess do not correlate with their

positionz. Fox examole, M. the porcelsin
departmert manager, has a degree in economics. Based upon
the descriptions provided, <hese employees appear to be

nonproressional. Therefore, the boneficisry would ot he
primarily supervising  and cooltro’lingg the work of other
SBUDBTVIEOTY, orofegsional, or marageria’ employeas A
reguired by tlhe stabute. F2e gection 101 {ad {£4) {A) of the
Act, & U.8.C. § 110l{al(44){A} At most, the beneficiary
appears Lo bhe a Lirsl-line supervisor [or Lhe pecilioner. A
first-line supervisnr is not considered to he acting in a
managerial capacity merely v wvirtue of the supervizor's
gupervisory dutlesz unleas the emplovees supervised are
professional. See id.

Coungel aggerts that the director’s decigicon “geams to place
an ingorrect interpretaticon in the petitioner’'s use of the
word ‘supervise’. zo describe the natare of the duties and
managerial activities to bhe performed.” Counsel provides
that:

Webster’s New Twentieth Qantury Unabridged
Dictionary, 2nd Edi-ion defines the word as
Supervise: to overses or direct worker o
workers. Thus, the word deoes not imply amy lack
of managerial capacity or duties.

Howevery, on appaal . counsael does not provicde examples of the
director's incoerrect interpretation or provide precedent cage
law. CI5 interprets the law based upon the statute,
regulations, and precedent case law. Statuteory law olearly
provides that the employees =uperviged wmgt  be other
gupervisery., professicnal, or managerial emplovees, Sea
gegtion 101 ¢a) (44) (AY (1) of the Act, g U.s.0C.
§F 1101{al} (£4) {&}. Thereforw, OI5 i oot persuaded that the
bheneficiary has heen anrd w17 b supervising othear
surnervigory, professional, or mwanagerial enployess.
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The record also indirates, in part four of Form I-1Z2, that
the beneficiary will =arn 539,600 per year for his services
as the petitioner’s qeneral manager. Howewar, theo
aforementioned subordinates will BHTTI salaries only
slightly less or substantially more than the beneficiary.
Although not determinatiwve, this factor appears to indicate
thal the beneficiazy will be paid in conjunction with the
other amlovass ard not as a general manager.

Further, bevond the decision of the directer and nob

explicitly addrezgaed in thes degiaion, therc are
Aiacrepancies in the record corcerning Lhe beneficiary’s
employment with the £foreign entity. ''he vecord indicates

chat the L1 2 peotition was filed December 17, 2301, Ths
pelitior indicates that the beneficiary waz employved by the
foreign entity ag of September 2C00. In accordance with
thiz date, a certrifircate of employment, dated Neowvermber 15,
2001, =@mtates that the bkeneficiary was employed by the
foreign entity as of September 1, 2000. Howowver, ooungel
submitted a letter in rTesponse to the director's reguest,
dated December 11, 2001, stating thkat the beneficiary was
erployed by the foreign entity as of September 2, 2001, TIF
the heneficiary was not employed by the foreign entity
until September 1, 2001 Lhen the bensficlary would not bs
eligible for L-1A classification. Sectiom 1d1ta) (15){L) of
the Immigration and HNationality &gt {the Act}, 8 T.5.0C.
g 1101 (a) {15} {L} zreguires that the petitioner have bean
enploved abroad in a gualifying managerial or executive
capacity, or ir a capacity involving specialized knowledgs,
for one continuous vear by a cualifying orgarization. See

id.

Bzsed upon the record, it cannot be found Llhat  the
beneficiary has been or will be erployed primarily in 2
gualifying managerial or executive capacity. For this
reasocn, the petition may not be aoproved.

In wisa petition proceedings, the burden of proving
eligibility for the benefit sought remaing embtizsely with the
petitioner. Section 291 of the aAct, B U.5.C. § 1361. Here,
that burden hag not been met. Accordingly, the appeal will e
dismissed.

ORDER : The appeal is dismisaed.



