
PETITIOii: Petitit111 L w  ~ N t r r i ~ ~ ~ r i i g r a h l  Whtket PNLIS~;UIL W Section lUl(a)r;l5)I,L) o l ' th t  I m r n i p t j a n  md 
Y ~ i ~ 6 f t I i ~ y  .4cl S U.S.C. f 1 lOl{n)!lS)[L). 

Ir you he1iav.e Itre lirtrm WAS inuppnqmrli: l l  q-plihl Ijr I1rc enfllyris 1:sl:cl in  r r r rh ing thc dcddm ~v.vxs i m r i i t e n t  wit11 t lw 
inthrnution prcwideb fir uiiL11 p r& t rk~r l  daci.<ir,nk ~ I I  r r l ~ y  h l?  r l  ~ n ~ i i i i ' n  Irln:~:~mdi!~.r. St1c:h H m~oolirm must SMC th w w n s  

fnr rernmidentinn and he suppnLted by any pe1ti3ent precedent decibinns. An$ ~nntirln 1 1 3  re t~~~i?r i r l i r r  m~vi k fild w i t h 1  30 
day5 o f  thc decision that the 11mtion seeks tn reconsider. as requi~ed under H I:.F.R. li37.5[n)( I)ji). 

I i  you Imvc ncw urddiliund mfcn-nx~dk,.m whch  you msh to havc c(msidzre4 yfiu inay tile a l lrninn t n  mpn. Sl~ch a rlltllirrh 
mtrsl 61& lhr mu fads lu bc pmrsd N 1.x rcup..mil pxcccdmg w d  b= s~~pported by aftidwits or nthar dclcrrnleol~y 

flidence. Arty ~ L i b n  lo w p : n  muvl bc filctl ~ i h  30 b;iys of h z  dzcisior~ that thc mnt i rn~ seeks t n  renpn, e~cefl .  IFot 
fLdure tn rile berm Wu6 paid c1pm:s m1y bc c x c u d  in h c  diunctivn of L k e c n ~ p  and lmmipujfin Services <{:IS) where 

ti is denirrnatrat.ed lhal  lltc Sduy wu rctlmublc ;mcl b : y d  Lhc cuntml of t k  applicant orpeti timer. id. 

Auy rnollo~r 11lcsl bc fdcil wi lh  ~hc uffiix whuh cuigm;illy h d c d  ynurcaw 
8 C.F.R. B 103.7. 
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board of dFrect.nrs, o r  sr-ockhoiders of the  
organ5 zat ian .  

I n  the i n i t i a l  filing, i n  a letter dated  D e c e ~ r h e ~  11, 2bC.2, 
t he  petitioner described the benef ician-' s duties abroad as 
follows : 

[The beneficiary] resigned from i n  
Septembe~ 2aUl and joined Dentech 1nternat . ional .  BQ 
w a s  assiwcd to our company's Tokyo Branch where he 
served as the of Technical Operations.  :the 
benef ic ia ry ]  is currently respznsib le  for. . . . 
supervising a sta?? of t h r ~ e  ( 3 )  dentaL technic ians  
inc.luding the t cckn ica l  manager . . . supervising 
t h e  t echn ica l  manager of the Osaka brzlnch . . . 
:rn]anagment of a l l  aspects of t he  daily operation 
of a l l  t echn ica l  aspects of the Tokyo and Osaka 
b r w c h ~ s  of n u  denta l  labcratclr ies .  Supervision 
and coo~dinakiof l  of ae t i v i  t i e s  of a l l  personnel 
engaged i n  perfo;rming tests for w a l i t y  con t rn l  . . 
- supervision and ~valuatiox of job p ~ r f n r m a n c ~ !  of 
a l l  Imglant department 1aSoratory a technical  
s t a f f  . . . c r e a t i n g  w r i t t e n  records of all 
evaluat ions  f o r  i n c l u s i o r ~  F:1 t h e  perlrwnwit 
employment f i l e s  nf t h e  rompany and making 
decis ions  and personnel recornendations for the 
h i r ingJ  promotior- and termination of m ~ ~ l o y e e s  
based on t he  r e s u l t s  of j u h  i ~ ~ l t e r r i e w s  ar~d analyses 
. . . f n m u l a t i n g  and  i rnplme~t-fng rnmpr~hensive 
programs and overseeing the instruction and 
t ea in ixg  of technical  employees. - - . 

At t he  request of t h e  directior f o r  add i t i ona l  evidence tn 
e s t a b l i s h  t the benef ic ia ry  has been performing t he  
- a  of a manager abroad, khe p e t i t i o n e r  fu r t he r  
elaborated, in a 1 e ~ L e r  dated Fehrua~y 28, 2 0 0 2 ,  LhaL  Llle 
benef i c i a r j :  

[The benef ic ia ry   confer^] i t  Cent i s t s ,  denta l  
teclmicians a r ~ d  other. den ta l  ser.vi se yr.u;vi d e r s  t o  
P I  a r i  fy and i n r -  i nst.r~~rr:i oms, reso1,va 
technical psoblm(s, schedule production and resolve 
c u s t o m e r  s e r r i c e  i nqu i r i e s  . . . . 

172on revim f h r e ,  t he  i lescr ip t inns  provided 
igd ica te  that a s i g n i f i c a n t  po r t i on  of t he  b e n e f i c i a r y , ~  
du t i o s  ha~.~e been d i r e c t l y  v n  the tcs:cs of the 
f u~rti~l entity. An emp10;rre w1-m pr imar i Iy  performs the 









Page 8 WAC n? Ma7 5 11 25 

( 4 )  porcelain department manager, 
Bashelor degree in economics, $36 ,000  per yezr; 
and 

1 5 )  dzntal technician, AA degree, 
$24,000. 

Although the record i t  h e  five mployeez' titles, 
educational levels, and salar-ies. t I ~ C U I . ~  u s  nut 
contain a description of duzies for the f i v ~  ernplcryees 
under tke beneficiary's supervision. The educational levels 
of s o m e  of tke employees do n a t  correlate with their 
positions. Fox exaq le ,  Fr ,  the porcelein 
departmr-t manager, has a degree in econmmics. Based upon 
the descriptions provided, =hese employees appear ta be 
nunprof essionnl . Tkereforc,  the bmcf iciary would r be 
pz-irrmrily sup~r\~isirly ail su:ltsullir~y t . 1 ~  wurk  vc uthez- 
i v i ,  1 ,  r marageria' mplnyees as 
requ5rred hy tke s t a t u k e .  See section 1Clta) ( 4 4 )  ( A )  of t-he 
Act, X U S .  E 2.lC~Iral (44)  I A I  A t  most, h e  b e n e f i c i ~ ~ ~  
appears Lo 5e a CirsL-li~.ie superv isor  Lor the pe,lLio~ler.. A 
first-line supervl.snr i~ not r~nsiAer~d t n  h a c f - j n g  -in a 
managerial capacity merely by virtue of the supemfisur ' s 
auperviaoq hties unless the employees supemised are 
professional. See id. 

Counsel asserts that tke director's decision ' 'sems to place 
an incorrect Ffiterpretatitm ifl the petit iaf icr'a use of thc 
word 'supervise'. -Lo describe the fiat-are of the duties and 
managerial activities to be performed." Counsel pr~vides 
that: 

Websterrs New Twentieth Century Unabridged 
~ictionary, 2nd Edi~ion defines the word as 
Supervise: to oversee or direct worker or 
workers. Thus, the word does not imply any lack 
of managerial capacity or duties. 

H n T d ~ v e r ,  ~ r t  appeal, counsel does not. prnviZe examples of the 
director's incor rec t  int~rpr~tation or  provide precedent case 
law- CIS interprets the law based upon the stat-ute, 
reyulati~ns, and precedent case law+ Statutory law clearly 
provides =hat the employees .wpervised must be other 
super.vi.~ory. professional, or  malayerial employees. SEE 
sec t ion  101 (a) 144) (A) I F )  of the  A c t ,  8 W . 5 . C -  
§ 1112 1 I a) ( 4  4 ) { A  1 . Tk~er.cfuz-c. C I S  is not persuaded that t-he 
ben~ficiary has keen a n d  will b S T  othez 
supervisoxy, professio~al, 0- rranayerial employ~es, 




