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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Texas Service Center, A subsegquent appeal was
dismiezed by the aAdministrative Appeals Office {RAaOY . The
matter is now before the ARG on motion to reopsn  or
reconsider. The motion ghall be dismissed.

The petitioner is a company that is engaged in the import and
export of leather goods and garments. It seeke to extend its
authorizatioh to employ the beneticiary temporarily in the
Un’ted States ag its direcktor/president. Onm Form I1-123, the
petitioner claimed it has & net annual income of SA4G, 000,
three emplovees, and pave & $30,000 salary rer voar to tha
beneficiary.

To establish L-1 eligibility under seclion 101(a) (15) (L) of
the TImvigration and Nationality Aot {the act), 2 U.5.C.
8 1101{a) (15) (L}, the petiticmer mmst denvnetrate that the
beneficiary, within three years preceding the beneficiarv's
application for admission inte the UnllLed States, has beer
emploved abroad in a qualifving managerial or executive
capacity, or in a capacity involving specialized knowledge,
for cne continmmoug yvear by a gualifying organization.

Further, If the petilioner is filing a petition to extend =he
benesficiary‘s stay for (-1 classification, the regulation at
B C.r.E. 5§ 214 . 20(11 {14y {iy& (11} requizrcs that:

(i} Individual Petition. The patitioner shall
file a petition extengion om Form I-129 to extend
an indisidual petition under mection
1l01{a) {15} {L). Except for those  petitions
invelving new oflices, supparting documentation
is not reguired, unless reguested by the
direc-or. A petition may be filed only if the
validity of the original petition has 1ot
expired.

{11} New offices. A wviga petiticn under section
101l{a} {15} (L} which inveolwved the cpening of a new
effice may be exlended by filing a new Form ——
125, accompanied by the following:

(A} Evidence that the Uniled States and
foreign enlikbies are still mealifying
organizations a8 definen in paragraph
(I {){1ii){@) of this section;
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{B} Ewvidence thak thke United Ztates entity
has been deoing businesz as defined in
paragraph {1} (1){ii) (H} af this geection Ffor
the previous vear;

(C) A statement of Lhe duties performed by
the beneficiary for the previousz year and the
duties the beneficiary will perform under the
extended petition;

{B] A gtatement describing the gkaffing of
the new operation, ingludirg the mumber of
employees and tyvpeg of positlions held
accompanied by evidence of wages paid to
employees when the beneficiary will Le
employed 1in  a managerial or @ executive
cepacity; and

tE} Evidence of the financial sgtatus of —he
United Stateg operation.

OUn March 1%, 1998, tiae petitioner submitted Form 1-12% £0
extend the beneficiarxy's L-1A o asgification. The pe-itioner
submitted documentation with the form and described the
heneficiarvy’s duties.

On April 2%, 1998, the director requested Forther infergcation
including a detailed job description of the beneficiaryv’'s
duties in the United EStates, percentages of time spent on
those duzies, subordinare emplovees’ titles and a detailad
Jjob description, invoices and bills for the sale of leather
goods, and evidence that the foreign entity was doing
business .

In respomse +to the director’'s request, the petitioner
submitted information concerning the beneficiary's duties.
However, it failed to sukmit requested irformacion listing
the Job titles and duties of the employvees  that the
keneficiary supervises. '

On mugust 7, 1892, n hisz notice of decision, the director
determinea  that the petiticner had submitted insufficient
evidence to establish that the heneficiary's duties were
primarily that of an executive or Mmanager pursuant to B
CLOFLRL 214 _211)4{141{ii) or that =zhe beneficiary would he
aerploved temporarily purstant to 101¢a) (15 (Y of the
Immigration and Walionality Act. The Airector found that the
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petitioner failed to submit the roquested evidence listing
the job titles and duties of the beneficiary's subordinate
employees. The director also found that one of the amployeas
wes not listed on the petitioner's quarterly report.

Cr: appeal, counsel, on behalf of the petitioner, asserted
tkat the bheneficiary has been employed in a primarily
managerial or executive capacity. The petitioner d4did not
refute the director’a assgertion that the petitioner did not
gubmi sufficient ewvidence to establish Lhat the beneficiamy
would be emploved Iy the petitioning entity temporarily. The
vetiticner also submitted additional evidence on appcal that
the directcr had already redques-cd. The petitionsr clalmed
that the U.Z8. entity had six employees rather than three a-nd
incinded a ﬂEEﬂLLpElDD of the emplovees duties.

On Movember 17, 1%3%, the A0 dismissed the appeal reasoning
hat the covidence subm’tbted by the petitiomner had not
overcome the chiectienz of the director. In his decigiomn,
the Associate Commissicner determined that the patitioner had
sukbmi tted snfficiant evidencs to establiah that the
benefieiary’s employmert would be temporary in  nature.
However, tha Asscociate Comnmuissicner algoe determined that the
petilioner did not submi= gufficient evidence to estabhlisa
that the beneficiary was primarily ecmploved in a managerial
or executive capacity or that a qualifving relationship
existed betweer the petilionsr and the claim=d foreign parent
compzany . The Associate Commissioner found that the petitioncr
declared three employess on Form I-129%, at the time of filing
for the beneficiary’s extension, and did not provide a
description of the employees’ dubies that the director had
requested. The Associate Commissioner alge found that the
petitioner, om appeal, <¢laimed gix employess rather than
thiree enploveas previously indicated ared submitted
des¢riptions of their dutiex. However, the Associatae
Commissioner would not consider the addi<icnal evidence, The
petitioner had been given notice and a reoasonable opportanity
to mubmit the requested evidence. Therefore, Lhe appesl was
adjudicated based on the record of Proceedings helore the
Aszociate Commissioner. Fpecifically, the Lesociato
Commissioner rited Matter of Sorianc, 19 TEN Dec. 764 {Ein
13828} to support his decisicn. The BAsscciate Commissioner
elgso found that, bevond the Jdecision of the ditector, there
was no docunentation to establis that money was transferred
from the foreign entity to the U.S. entity, in exchangs for
the U.5. entitv's stock,
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On motion, coungsel asserts that the beneficiary has been and
will be employved primarily in a managerial or executive
capacity. Specifically, counsel asserts that the Associate
Commissioner failed to consider the additional evidence
vequaested by the director. Counsel conterds that the
precedent  deocislon  of  Matter of Soriano, SUpra  Was
inappropriately applied because “the rules are differert and
more like xules of court econcerning the admigsibility of
evidence.” Coungel asserts that Soriano held that, =although
addizicnal evidence could not be econsidered on appeal, the
fact that some evidence had already besn submitted resulted
in an error in dernying the case on the grounds  that no

avidence had been sgubnitted. The case, including the
additicral cvidence, was remanded for Furilier considerastion.
Moreowver, counsel contends that Formnm I-120ER, Tkhem 4,

“invit[es] the stbmission of addizicnal ewvidence with <zhe
appeal becauge Form I-1ZCE stakes that the petitioner may
"submit a brief, statement, andfor evidence with this form.*
Counzel questions whether Lhe ARD is stating not to send any
additional evidence with the appeal and that it will not be
*considered un’eas it relates to something that the director
put  in his denial withoab first giving nolice to the
pctitioner.” In addition, c¢ounsel asserts that there is a
qualifyving reZatjonship betwasan the petitioner and the
foraign entity. Counseal aggferts that the hssociace
Commissicner was incorrect because the parent owns 820G, 000
sharcs of the authorized 100,000 shares of ths 1.5 entity,
thereby, owning 100% of che U.5. entity. Counsel clsims that
there weare only 80,000 shares ovutgtanding and the share
registey indicates that the foreign parent owns the skock.
For these reasoms, the petitioner requests that the a0
reopen and reconzider the cage.

“n reference to a mokion to reopen or reconsiders, the
regulation at 8§ C.F.R., & 103.5{a) provides, in percinent
part:

(2] ZRequirements for motion to reopemn. L motion £
recpen miat state the new facls to bhe provaed in the
reopened proceeding and be supported by aftidavits or
other documentary evidencea. A moetion to reocpen an
application or petition denied due to abandonmeni must
be filed with evidence that the decision was in error
because:

{i} The requested evidence was mot material Lo
the iszuc of eligibility;
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(ii} The required initial evidence was submitted
with the application or petition, or the reqguest
(o initial evidence or additional information ar
appearance was complied wizh during the allotted
period; or

{3) Requirements for motion to reconsider. 2 motion
tao raconsider st state the reasons for
recongideration and be supported by  any pertinent
precedent decisions to establish that the decizicn was
bagsed on an incorreck application of law or Service
ol oy, L motion to reconsider o demision on an
application cr petition mmust, when filed, alsn
eatablish that the decision was incorrect based sp the
evidence of record at the Sime of the initiazl
decigion.

Morcover, unlsss Citizenship and Imnigration Services {ehd=)!

directs olherwise, the filing of a motion to recpen or

reconsider or of a subsegquen:- applicatien or petition dees

not stay the execution of any decision inm a case or extend

a provicusly set departure date. See B C.F.E. g
103.507a) (2) {div) .

In order to suceeed on a motion =o recpen, the petitioner
mist  =tate new facts to be proved in  the ¥ eonered
proceeding, supported hy affidavirs or other documentary
evitence. B C.F.R. § 103.5(a}t2). The petitioner indicated
that 1t is gubmitting additional evidence that was 1ot
conzidered by the Assoclate Commissioner on appeal.
However, the additional evidence rust be considered as new
facts Lo support a motion to reopen the case. Basced on the
rlain meaning of the term "new,” a new fact iz feund to be
evidende that was not available and could not have heen
diseoverad or presented in the previous procesding. The
director reguested additional evidence li=sting the Job
titles and duties of the beneficiary'as three subordinate
smployees. However, the petitioner failed to submit this
additional evidence and on appsal submitted a ich deascripkion
of s5ix employees. & review of thie avidence, that the
petitioner claimg should have becn considered when submitted
on appeal, reveals no facts that could be considered new. Cee
g C.F.R. § 3.2(u)il). The six ermloyeas’ job descriptions
could heve been provided to  the dires—or prior ko
adjudicating the petitioner's wiaza potition om 2Zugust 7, 1998
as indicated by the guartexrly report ending June 30, 1992
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which lists the six employees. See C.F.R. 8 103.5(a) (2) (iiy.
Hera, the petitioner had notice and a reasonable
opportunity [rom April 29, 19523 until August 7, 18928 ko
submit the recquested additicnal evidencs. Therefore, afber
careful review, the AAD concludes that pursuant ©o B
C.F.R. & 102.5(a)(2), the petitloner has not presgented any
new facts to warrant a motion to reopen the case.

In addition, a motiom to reconsider must be supported by
any poertinent precedent decisions to establish that the
declgion was based on an lncorrect application of law or
CIS policy and mugt, when filed, alsc egtablish that the
decision was incorrect based on the evidence of »ecord at
the time of the initial decision. See C.F.E. § 103.5{a){3).
The wpetitioner ¢laimed that the Associate Comendgsioner
ineppropriately applied Matlber of Soriano, supra. However,
the petitioner has provided no precedent decision to
establicgh that the Associate Commiss oner s decision was
based on an incorrec: application of the law. See 14,
Therefore, the ARD concludes that, rursuant to 4 C.F.R. E
103.5{a) (3), the pstitioner has not pregcnted any pertinent
precedert decisions  te  establish  that the Associace
Comm=ziconer’s decision wazg based Q11 an incorrect
applicalion of law to warrant a motion to reconsicer the
case.

The AA0 notes that the pelitiomer asssrted that the
Associlate Commissioner inappropriately applied Maiter of
Soriano, id. to the cage at bar because *the rules are
difrerent and more like rules of court concerning  the
admissibility of evidence.” Blthough Lhe tunles of evidence
are not as stringent in administrative proceedings, the
Associate Commissioner locks to precedent case law to
support hig decision. Matfer of Soriane is a bindirg cage
that ig considexed a pertinent precedent decigsinn
establishing the prem‘se that when a petiticner has notice
o the remquired evidence and is given a reascnable
opportunity to provide it for the record, evidence submilled
on appeal will not be considered for any purpose bafore the
visa petition is adjudicated. See Matter of Horiano, id.
However, in such a case if the petitioner desiresn further
congideration, he musgt file a now wizs petition. See id.
Therafore, gince the decision in this case is hinding, the
Agsociate Commissioner did not err in applying Matfer of
Sorianc to the case at bar. The petitioner was given notice
and a reasonable opportunity to respond to the director’s
request for additicnal evidence from Epril 29, 1998 uptil



Page # SR DB 125 32456

August 7, 1938. Therefore, the Associate Commissionsr was
not required to conseider the additional evidence on appeal.

Moreover, vounsel contends  that Form I-120E, Ttem &,
“invit[es] the submission of additional evidonce with the
appeal” bec¢ause Form I-120B sktates that “the petitiocner may
submit a brief, statement, and/ur evidence with thig form.”
Counsel questions whether the Aa0 is stating not to gend any
additional evidenrce with the apoeal and that it will not be
*considered unlesz it relotes to somerhing thar Lhe director
put 1In his derial without [irst giving notice to  thke
petitioner. ~ The plain neaning of the term “evidence”
indicates that a petitioner, on appeal, may submit sapporting
documentaticn that hag not been previcualy requested or
changoe the facts, as presented al the time of filing the
previous pellilicvn. The intent of the draftere was to provide
ar. opportunity Zor a petitioner to submit evidence —hat
supports the petition koeyond what the director nad recuested
without altering the £facts as presented at the rime of
filing. Moreover, the form does not invite the subm’ssion of
tadditional” evidence rather the form indicatos that the
petitiorer may submi & “evidence. Counsel in his
interpretation has modified <he language to mean that a
petitioner may submil :the type of additional evidenre, at
isgue, in thig preceeding. Coungel’s interpretation 1is,
aowever, " incorract.

A motion that does nol meet applicable requirements shall
be dismissed. 8 C.F.R. & 103.5{a){d) In visa petition
proceedings, the burden of proof repmains ertirely with the
petitioner. Section 291 of the Act, 8 U.S.C. 5§ 1351.
Here, that burden has not heen met.

ORDER: The motion shall he dismiszed.
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DISCUSSICHN: The acnimmdgrant viga petition was denied by ths
Director, WVermocnt Service Center, and is now before the
Admin’stretive 2Appeals Office (2207 on appesl. The appeal
will be dismissed.

The petlitlconer, Hwa Lim Industries, Ing,., <laims to be an
affiligte of Hwa Sim Machinery <o, Ltd. located in South
¥Forea. The wpetizioner is engagsd in the import and
distributien ¢f commerceial pad anc scroen printing machines
and seskzs to extend the beneficiary’'s stay for =2 chird Lime
as its president in the United =Statwes for a period of three
vears at £432_ 6% per week. Tho petiticner was incorporated
irr the State of Pennsylwvania in June 19%2 and has claims to

have e full —faime emo loyees and two commissioned
enploveas.
Accordingly,  the peotitioner ondecavors ©to  classify  the

beneficiary &3 a nonimmigrant manager or executive pursuasl
to secticn 101{alils) (L) of the Imnigraticor and Naticnality
Act (the Act}, 8 TT.5.C¢. & llidl{a) {15)(L). On M=y 17, 2002,
the director denied the petition and dotormined that the
petitioner had not established that the bereficiary will be
erployved in an executive capacity for the United States
entitw.

O0n appeal, c<ounsel, on bekalf of the petitiocaer, asserts
that the bensliciary is primarily sngagec in an execubive
capacity as presgidsnt and cualifies as an L-1 Intracompany
" Traraferee, '

To establizsh L-1 eligibility under section 101{a' (15} (L) of
the Immigraticn and HNationality Act (the Acot), 2 J.5.0.

8 1101¢a) (151 4L}, the petitioner mmst meset certain critoria.
Spccificolly, within three yvears preceding the beneficiary s
gpplicaticn for adin.ssion  into  the TUnited States, a

aualifying organization megt have amp-oyved the heneficiary in
a4 gualifying menagerial or executive capsclity, or 1in a
specialized knowledge capaclicy, for one contiiuous year.
Furthermore, the benefciary must seek to enter the United
States temporarily To continue rendering hig or her services
to the =zame enployer or a Subsidiary or affiliate thereof in
a managerial, executive, or specialized knowledge capacity.

Further, if the pefikioner 1ig filimg a petition to extend the
heneficigry's stay for L-1 eclaggification, the regulation ac
8 C.F.E. E§ 214.2{1)(14}{ii} =zregqaires that the petitiaoner
file a petiticon cxtension on Form I-129 asd except in those
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petitions involving new offices, supporting documcntation
i1s not regquired, wnless reguested by the director. A
petition extension may be filed cnly if the wvalidity of the
original petition has rnot expired. Id.

The issue 1n this progeeding is whether the bereficisccoy
will he primarily performing ranagerial @ or  execiibive
dxties. Section 101 {=) {44} (A} of thae Lot a3 o.&..
§ 1101l{a) (44} (A}, provides:

The term "managerial capacity® means an sssigoment
within am orgarization ir which the emploves orimarily-

i. manages Lhe organicalion, or & depaclmend,
sizhdivision, functian, oOr Comnonen of the
organization;

ii. superviges and cgonirels Lhe work ol cther
SUDErvisSoIy, proIessional, or managerial emploveeas,
or maEnages  an essential funstion within the
grganization, or a department or sukdivision of the
organization;

iii. 1t ancther emploves or other enployvess are
dircetly superviscec, has tho azthority to hire and
Zire or reccmmend those as well as otlier perscnmnel
actions (such as promotl on and leaws
anthorizgtion}), or it no other employee is directly
supervised, functicng at a senicr lovel within the
grganizational hierarchy or with respect to the
Zuncticn managed; and

iv. exerciees diescretion over he dav-to-day
operations of the activity or function for which
the employee  has authority. B First-line

superviscr is not congidersd to be acting in &
managerial cgapacity rerely by virtue of  the
supervisor's BEUESrVisory duties unless Lhe
employvess supervigerd are professicnal.

Secticon 10Z(a) {44} (B} of the Act, 8 U.S5.0C. § Z101{a) {44} (B},
provides:

IMe term “execttive capacity® meansz an assignmeant within
an organization in which the aerployee primarilv-
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L. directsz the management of the organizaticn or a
major corponent or funcecicn of the organizetion;

i1, egtablishes the goals and policies of the
organizatlion, corponent, cr fanction;

iii. exercises wide latitude in discreticnary
decigion-making; and

1v. regelves anly general supervision or
directior from higher level executives, the bhoard
ok directors, or stockholidera of the

organization.

When exanining the executive or managerial capacity of the
beneticiary, the AA0 will look first to the Doetitioner's
degcripticn of the Job dutics. Seo g C.F.R. 5
214.24¢0134{31 111} . Moreover, 4 petitlioner caonot colaim that
sone of  the  duties of  the position entail executive
responsibhilities, while other duties are managerial. I
petiticner must clearly describe the dutiss to be perfcrmed
I/ the bereficiary and indicate whether such dutises are
either in an executive or managerial capacity. Id. Therefore,
the petitioner muest demcnstrate that the beneflicitary’s
responsikilizies will mest the requirements of either
capacity.

On «January 2, 2002 the director received Form I-_25 from the
petitioning entity to extend the beneficiary’s =stavy in the
Tnited Sketes ag its president. On Form T-123%, the petitioner
described the beneficiarv's duties for Lhse T.8. enllly as:

Direct and manage corporate inmpeort pad and goreen
printing machines from  Gouth Xorea, obtain
cuglomers, and negoliale sales, sesvice omachines
through gates reprezentatives, omupply parts and
service when naeded.

On  January #, 2002, the dirzsctor reguested that the

petitioner submit additional e danca tao asslist in
determining whether the beneficiary will be primarily
empleved 1in . an  executive or ranagerial capacity. o
particular, Lhe dirseclor reqgquested that the petiticoner

aulnsit the fellowing evidence:

 Sulliciently describe the beneficiary’'s U.2.
duties._
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¢« Staffing of the T.5. organization, indicating
the rumber oI ecmployvess, dutiss performed by
each employvee, and managemenl and perscornel
structures of the United States firm.

« Tf the Company uses contractors, sulbimit
evidence dogumenting the number of contractors
ukbkilized and the duties performned.

# The duties performed by zhe seneficiary in the
past yeor zrd the duties he will perform if the
pelilicr: iz extended.

On February 27, Z002Z, the peciticner responded to tha
diregzor’as request by svkmitting Jjob descriptions of thco
beneficiary’s duties as an sxecutive. In a l=ztter submitted
on  behalf of the petitioner., ecounsel =stated thabt the
beraficiary *“must engage in conrplicated egonoric analyaes
and tlhon must nogetiate gales, ag well ag having complete
discretion over day-zo-day aclivicies of his corporaticon.”
In addition, the petitioner described the beneficiazy’s
dutie= agz:

¢ Develop The market in the Uniz-ec States and
after a =ssle is mads <the company provides
customers with parts and scrvice as neoded.

a Direct and controls the entire operation.

# Astablish goals and policies of the company.

* Planning where the company will go.

*  Sepryohles the customers who wight have interest.

» Tf there are complaints, goss to his custorner
to afier-service no matter wherse they [sic]
aAres.

» Flens to kire more empioyees in the first half
of the year of 2002.

* =eceives phons call reporcts regularly from Lhe
foreign organizaticn sbroad.
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In addition, the petiticner submitted the following jaob
descristion for the .5 entity’a Zecresary, Fyung
HNamking:

s Reapeives phone calls from the buyers and other
buginess managergs and reports the nmatkbers to
Lhe pregident .

Cn May 17, 2002, the director determined Ehat the recoxd
was 1nsufficient teo demcnstrate that the bensficiary will
be employed primarily 1n an execotlve capaclity. The
director found that the oZeneliciary 1is the person who
repaira “he produacis when problems ari=se and =earches oub
the gugtomers. The director alae feound that he waz unable
Lo deleqnine L0 Jhe majorily ol Lhe bensliciasry's dubies
were execublve irn nature. The petitioner did not submit the
peracaentages o0f time performing execubive duties wers=us
cther dutlcs.

On appeal, counsel, on opehalf of the petitioner, asserts that
the beneficiga~y iz primarily engaged 1in sn exacubive
capacity as pregidert. Counsel zlao asgertz that the full-
time  secretary performs all  tke glerical  work and
secretarial work zregqiired by The corporation allowing the
beneficiary to eBpend more time in an executive capacity. In
addition, counszel sukmits a list of the hours of ocxooutive
and non-executive duonties that the beneficiary performs.

Unem rewviaw, the bpeneficiary'eg title and duties azxe
degcribed utilizing phrages: ag  Yescablish goals  and
policiges” and “direct the entire operation.” These phrases
are wvague and general. These dulies are generallcies that
Zail to enumerate any conesahe gqoals or policies that the
beneficiary will establigh. "he petitioner alsce fails to
elaborate how the beneficiary will direct the entire
operat 1o,

In addition, it appears that a significant portion of the
beneficiary's duzies will ke directly providing the
gecyvices of the Tmited States entity in an effort to
procurze  uainegs ag  indicated in the record that the
beneficiary “develoss the market in the United States® ard
"secarches the coustomers who might have interest.” These
dutics primarily appesr Lo comprige oarketing tasks that
qualify as performing a tasi necagsgsary n provide A service
or wroduct. An emploves who primarily performz Lhe tagks
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necessary to prodice a product or to provide services 15
not cons:dered to be employed in a managerial or executive
capacity. Mafter of Church Scientology Intermational, 19
I&MN Dec. E93, 604 {(Commn. 1388},

Moreowver, the beneficiary appears to he primarily inrmnlved
in the daily operationz of the .5. buginegz. The record
indicates that the beneficiary 'provides customers with
parts and service as needed [and] goes bo his custoner to
after-service no matter where they [zic] are." However, it
must be evidert from -—he documnentation submitted that the
majority of the beneficiary's actusl daily activities are
managerial or exegcutive 1n nature. The petiticrer submitted
infurmation to establish the hours the beneficiary actually
performs axecutive duclies. However, the evidence indicates
that +the beneficiary spends a majority of This time
marketing the produccs, negeotiating sales, dealing with
customsr  satisfaction, ordsring parts, and zervicing
machinas, Since the hbeneficiary i=s responsible for daily
activities then it appears, &t most, that the bereficiary
performa operational vather than executive duties. After
carefnl consideralion of Lhe evidence, Llhe  mAEO musts
oo 1ude that the heneficizry will not bhe employed
primarily in a qualifying managerial or sxecutive capacity.
For this reason, the petition may not be appzoved,

Moreowver, the ARD notes thac the petitioner claima rthat the
keneticizry plane to hire more employveses in the first half
of the year of 2002. Howeveor, the petitioner muat establish
eligibilitv at the time of filing the nonimnicrant wvisa
petition. & wisa petition may no:- be approved at a future
date after the petitioner or benebiciary hecomes eligible
under a new set of facts. Mafter of Michelin Tire Corp.,
17 I&N Dec. 248 {(Reg. Comm. 1278).

Beyond the decision of the director, the Z20 iz not persusded
that the employment offered to the beneficiary 13 tomporary
!n nature. The regulazicn at & C.FP.RE. & 214.2{13 (3} (vii)
provides that, 1if the bheneficiary 18 ar owner or major
ptockholder of tae company, the petition muist be accompanied
by evidence that the beneficiarv's services arc to he uvsed
for a temporary period and that the beneficiary will be
Lrang[erred to zn assignment abroad upon thoe corpletion of
the tamporary &erviceg inm the Tmited States. Id. While the
petiticner for an L clazzification i2 required to submit only
& gpimple statement of fackts and a listing of dares to
demonastrate the intenl Lo employ the beneficlary in  the
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United EStales tamporarily, where the beneficiary 1s claimed
tn e the owner or majority stockhoider of the petitioning
company, a greater degree of proof is required. Mattar of
Tsovie, 18 IaN Dog. 361 {(Comm. 1982}, Ths beneficiary'sg stay
‘n Lhe United States does not appear to be temporary. The
rarnrd indicates —hat the beneficiary 1s the sole stockholder
of the U.3. entity and majority stockholder of the foreign
entity. &as the appeal will be dismisged on the grounds
discussed, Lhis issue need not be examinesd further.

Beyend the decision of the director, the record also contains
ingufficient ewvidoace to  persuads  the AaA0 that  the
heneficiary has hesn emp_oyed in a managerial or excoubive
capacity abroad as defined at section 101{a) {44) of the Act,
8 17.8.0. § 1101 'a) (44} . As previougly atated to establish L-1
eligikbility wunder section 10L(a) {13} (L} of the Immigraticn
and Wationality act {the act}l, & U.5.C. §F 1101{a}{1l5){L}, the
petitioner must subm’t evidence Lhat within three years
preceding the beneficilary’'s application for admisgion into
“he TUnitod Hoates, the foreign sentity employed the
beneficisry irn a gualifying managerial cor executive capacity,
or in a specialized knowledge capaciczy, for one continucus
year. See id. A= the appeal will be dismissed, this issue
need not be examined farther.

In wisa pelltion proceesdings, the barden of proving
eligihitity for the benefit sought remains entirely wllh Lhe
petitioner. Section 2%1 of the Leot, B U.S.C. & 1361, Here,
that burden has not been mct. Agoordingly, the appesal will be
Al s mmed .

ORDER : The appeal is dismaissed.



