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N: The Director, Texas Service Center, denied the petition for a nonimmigrant visa. On
2003, the petitioner filed an untimely appeal, which, pursuant to Citizenship and Immigration
regulations the director treated as a motion to reopen and reconsider. The director affirmed her
sion.' The matter is now before the Administrative Appeals Office (AAO) on appeal. The AAO
he appeal.

r filed the nonimmigrant petition seeking to employ the beneficiary as an L-1A nonimmigrant
transferee pursuant to section 101(a)(15)(L) of the Immigration and Nationality Act (the Act), 8
1(a)(15)(L). The petitioner is a corporation organized in the State of Florida that is engaged in
d export of arts and craft items. The petitioner claims that it is the subsidiary of the beneficiary's
yer, located in Cochabamba, Bolivia. The petitioner now seeks to employ the beneficiary as its
Inager.

denied the petition concluding that the petitioner had not demonstrated: (1) that the foreign and
entities are qualifying organizations; (2) that the petitioner had secured sufficient physical

ises to house the new United States office; (3) that the beneficiary had been employed abroad in a
rily man

agerial or executive capacity; and (4) that the United States entity would support the beneficiary
managerial or executive capacity within one year of approval of the petition.

c petitioner claims that a qualifying parent-subsidiary relationship exists between the foreign and
as the beneficiary's foreign employer owns 51% of the petitioner's stock. The petitioner also
foreign entity will continue to do business abroad during the beneficiary's assignment in the
The petitioner further asserts that the beneficiary would be employed as president of the
ganization and would be responsible for the start-up, initial operation, and development of the
jectives. The petitioner submits a letter and documentary evidence in support of the appeal.

o establish IL-1 eligibility, the petitioner must meet the criteria outlined in section 101(a)(15)(L) of the Acf, 8
US - § 1101(a)(15)L). Specifically, within three years preceding the beneficiary’s application for
ad ission into the United States, a qualifying organization must have employed the beneficiary in a

qualifying ma

nagerial or executive capacity, or in a specialized knowledge capacity, for one continuous year.

In addition, the beneficiary must seek to enter the United States temporarily to continue rendering his or her

services to th

e same employer or a subsidiary or affiliate thereof in a managerial, executive, or specialized

knowledge capacity.

The| regulatig
accompanied

|

Fuahfymg

(i)

knowledg

Evi

n at 8 C.FR. § 214.2(1)(3) states that an individual petition filed on Form I-129 shall be
by:

vidence that the petitioner and the organization which employed or will employ the alien are
y organizations as defined in paragraph (1)(1)(i1)(G) of this section.

idence that the alien will be employed in an executive, managerial, or specialized
e capacity, including a detailed description of the services to be performed.

! The director|
notes that the

issued a "Notice of Dismissal of Appeal" on July 3, 2003. The Administrative Appeals Office
director does not have the authority to dismiss an appeal. See 8 C.F.R. § 103.3.
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(iii)

Evidence that the alien has at least one continuous year of full-time employment abroad with a

qualifying organization within the three years preceding the filing of the petition.

@iv)

Eyidence that the alien’s prior year of employment abroad was in a position that was
managerigl, executive or involved specialized knowledge and that the alien’s prior education,
training, and employment qualifies him/her to perform the intended services in the United States;
however, the work in the United States need not be the same work which the alien performed abroad.

Pursuant to the regulation at 8 C.F.R. § 214.2(1)(3)(v), if the petition indicates that the beneficiary is coming
to the United| States as a manager or executive to open or be employed in a new office in the United States,
the petitioner|shall submit evidence that:

(A)

B)

(&)

w2

ufficient physical premises to house the new office have been secured;

The beneficiary has been employed for one continuous year in the three year period.

preceding the filing of the petition in an executive or managerial capacity and that the proposed
employment involved executive or managerial authority over the new operation;

The intended United States operation, within one year of the approval of the petition, will
support an executive or managerial position as defined in paragraphs (1)(1)(11)(B) or (O) of this
section, sipported by information regarding:

(1) The proposed nature of the office describing the scope of the entity, its organizational
structure, and its financial goals;

(3) The size of the United States investment and the financial ability of the foreign entity
tg remunerate the beneficiary and to commence doing business in the United States; and

(3) The organizational structure of the foreign entity.

The| AAO will first address the issue of whether the foreign and United States entities are qualifying
organizations as required in the Act at § 101(a)(15)(L), 8 U.S.C. § 1101(a)(15)().

The pertinent regulations at 8 C.F.R. § 214.2(1)(1)(ii) define the term “qualifying organization” and related
terms as follows:

G) Qualifying organization means a United States or foréign firm, corporation, or other legal
entity which:

(1) Meets exactly one of the qualifying relationships specified in the
definitions of a parent, branch, affiliate or subsidiary specified in paragraph
(H(1)(i) of this section;

(2) Is or will be doing business (engaging in international trade is not
required) as an employer in the United States and in at least one other country
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(D) Parent
location.

indirectly,

directly or through a parent, branch, affiliate or subsidiary for the duration of the
alien’s stay in the United States as an intracompany transferee; and,

(3) Otherwise meets the requirements of section 101(a)(15)(L) of the Act.

(H) Doing business means the regular, systematic, and continuous provision of goods and/or
services by a qualifying organization and does not include the mere presence of an agent or office
of the qualifying organization in the United States and abroad.

means a firm, corporation, or other legal entity which has subsidiaries.

() Branch means an operating division or office of the same organization housed in a different

(K) Subsidiary means a firm; corporation, or other legal entity of which a parent owns, directly or

more than half of the entity and controls the entity; or owns, directly or indirectly, half

of the entity and controls the entity; or owns, directly or indirectly, 50 percent of a 50-50 joint
venture and has equal control and veto power over the entity; or owns, directly or 1nd1rectly, less
than half of the entity, but in fact controls the entity.

(L) Affiliate means

(1)  One of two subsidiaries both of which are owned and controlled by the
same parent or individual, or

(2)  One of two legal entities owned and controlled by the same group of
individuals, each individual owning and controlling approximately the same
share or proportion of each entity.

The)| petitioner filed the nonimmigrant petition on June 5, 2002 stating that it is the subsidiary of the
beneficiary's foreign employer. The petitioner explained that the foreign entity owns 51% of the petitioning
organization, while the remainder is held individually b . In the petitioner's attached
articles of incorporation, the stock ownership of the petitioning organization was outlined in the same manner. -

As evidence of the foreign entity's business operations abroad, the petitioner submitted untranslated sales
invoices, the most recent dated April 2001. The petitioner also provided photographs of its products and an
invaice verifying participation in an international artisan show in April 2002.

In ajrequest for evidence dated July 29, 2002, the director asked that the petitioner provide documentation of
the ownership of the United States entity including stock certificates, corporate by-laws or agreements
_ idenﬁfying stock ownership, or annual reports indicating the foreign entity's percentage of stock ownership.
The‘dlrector also asked that the petitioner submit the following evidence establishing business operations

abropd (1) dd

cumentation, such as tax returns, annual reports, profit and loss statements, banking records,

employee rosters, invoices, bills of sale, or brochures, related to the foreign company's current business; and

(2) an explanation as to who would manage the company during the beneficiary's absence.
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The petitioner responded in a letter dated October 10, 2002 and submitted copies of its Form SS-4,
Application for Employer Identification Number, its corporate by-laws, and a stock certificate identifying

s the owner of 49 of the petitioner's 100 shares of issued stock. In an attached business plan

Ing organization, the petitioner again identified the beneficiary's foreign employer and-
s the owners of 51% and 49%, respectively, of the issued stock.

|
Witlh regard |to the foreign business, the petitioner provided several untranslated documents which the
petiﬁoner referred to' as its 2002 customs importation and exportation taxes, its certificate of registry as an
imp‘prt and export company for 2002 through 2004, a letter from the Interior of Ministry of Bolivia, a year
ZOZF transportation bill that the petitioner stated identifies items to be sold in 2002, and a year 2002 invoice
of sale. The|petitioner explained that during the beneficiary's assignment in the United States the foreign

conjpany would be managed by an administrator-operational manager.

In a decision dated January 10, 2003, the director determined that the petitioner did not demonstrate that the
foreign and United States entities are qualifying orgamizations. The director stated that although the
beneficiary's foreign employer is identified as the owner of 51% of the petitioner's stock, there is no evidence
in the record|demonstrating the current existence the foreign company, and therefore its ownership of the
claimed stock. The director also stated that the petitioner provided a stock certificate for only one shareholder
rather than the two claimed shareholders. Lastly, the director noted "[i]t also appears that the person who is
alleged to hold 49% of the US new office shares may be a dependerit child as defined in immigration terms."
Consequently, the director denied the petition.

The| petitioner subsequently filed an untimely appeal and submitted two blank stock certificates for the
petitioning organization. The petitioner also provided a certification from the department manager of the
Chamber of Exporters in Cochabamba, Bolivia, dated September 25, 2001, certifying the foreign entity's
activities as an export company.

In the instant appeal filed on August 4, 2003, the petitioner again asserts that a parent-subsidiary relationship
exists between the two organizations as a result of the foreign entity's ownership of 51% of the petitioner's

stock. The petitioner submits a copy of stock certificate number 00 identifying Fs the owner
of 49 shares of common stock and an undated stock certificate number 02 listing the foreign entity as the

owu‘er of 51 shares of common stock. The petitioner also provides January through April 2003 invoices from
the foreign company, a translated copy of the foreign entity's deed of incorporation, an untranslated December
200 | balance sheet for the foreign company, and various untranslated bank statements and invoices.

On review, the petitioner has not demonstrated that the two entities are qualifying organizations as required in
the ]IAct at § 101(a)(15)(L). The regulations and case law confirm that the key factors for establishing a
qualifying relationship between the U.S. and foreign entities are ownership and control. Matter of Siemens
Medical Systems, Inc. 19 1&N Dec. 362 (BIA 1986); Matter of Hughes, 18 1&N Dec. 289 (Comm. 1982); see
also| Matter bf Church Scientology International, 19 1&N Dec. 593 (BIA 1988) (in immigrant visa
procbedings). In the context of this visa petition, ownership refers to the direct and indirect legal right of
possession of |the assets of an entity with full power and authority to control; control means the direct or
indirect legal right and authority to direct the establishment, management, and operations of an entity. Matter
of Church Scigntology International, 19 I&N Dec. at 595.
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titioner has not established that the beneficiary's foreign employer owns or controls the
petitioning or

ganization. While the petitioner claims that the foreign entity owns 51% of the petitioner's

on stock, the petitioner was either unable or neglected to produce the requested stock certificate

foreign entity's ownership interest until the present appeal. The regulations affirmatively

tioner to establish eligibility for the benefit it is seeking at the time the petition is filed. See 8

C. F‘R § 1032(b)(12). The purpose of the request for evidence is to elicit further information that clarifies
thther eligibility for the benefit sought has been established. 8 CFR. § 103.2(b)(8). Additionally, the stock

certlficate su
entuely comp

issued stock ¢

independent
unless the pet
I&N Dec. 582,

mitted on appeal contains two discrepancies as it reflects certificate number "two," and it is not
leted. The petitioner has not offered an explanation as to the irregularity in the sequence of the
ertificates. It is incumbent upon the petitioner to resolve any inconsistencies in the record by

bbjective evidence. Any attempt to explain or reconcile such inconsistencies will not suffice
itioner submits competent objective evidence pointing to where the truth lies. Matter of Ho, 19

591-92 (BIA 1988). Moreover, there is no evidence in the record, such as wire transfers, bank

statements, or the stock certificate ledger, that the foreign entity furnished consideration in exchange for the

clalmed stock
purposes of 1
I&N Dec. 19(
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wodld contin
direjctor in he
operfations W3
- the foreign erl
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probative and
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entit%y's busing
ﬁled The pe

e to do business during the beneficiary's assignment in the United States.
r decision, the most recent evidence submitted by the petitioner of the foreign entity's business

ownership. Going on record without supporting documentary evidence is not sufficient for

neeting the burden of proof in these proceedings. Matter of Treasure Craft of California, 14
) (Reg. Comm. 1972).

the petitioner has not demonstrated that the foreign entity has been doing business abroad and
As noted by the

s from April 2001. :While the petitioner subsequently provided invoices from April 2003 and
tity's balance sheet dated December 2002, the documentation has not been translated. Because
failed to submit certified translations of the documents, the AAO cannot determine whether the
ports the petitioner's claims. See 8 CFR. § 103.2(b)(3). Accordingly, the evidence is not
will not be accorded any weight in this proceeding. Also, the petitioner has not offered any
evidence, such as business licenses and certifications, invoices, or sales receipts, of the foreign
>ss operations during the year 2002, which is the time during which the instant petition was
titioner must establish eligibility at the time of filing the nonimmigrant visa petition. A visa

petmon may not be approved at a future date after the petitioner or beneficiary becomes eligible under a new

set of facts. M

Bascd on the
between the

Therefore, thel

will be dismis

latter of Michelin Tire Corp., 17 I&N Dec. 248 (Reg. Comm. 1978).

foregoing discussion, the petitioner has failed to establish that a qualifying relationship exists
foreign and United States entities, and that the foreign entity is doing business abroad.
AAO cannot conclude that the entities are qualifying organizations. For this reason, the appeal
sed.

The
new

The
offic
In its

AAO will next address the issue of whether the petitioner had secured sufficient premises to house the
United States office at the time of filing the petition.

petitioner|did not submit with the nonimmigrant petition evidence of obtaining premises to house its U.S.
e. The director therefore requested that the petitioner provide a current lease for its business premises.
s October| 10, 2002 response to the director's request, the petitioner provided two lease agreements, one

for an apartment, where, the petitioner explained, products would be stored, and a second "monthly
occupancy agreement" for a booth in a marketplace. The "house lease,” dated July 25, 2002, stipulated that it
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upied by two adults only, and would not be used "for any illegal purpose or any purpose which
the rate of insurance and shall not cause a nuisance for Landlord or neighbors."

determined in her January 2003 decision that the petitioner had not obtained sufficient office
me of filing the petition. The director noted that the petitioner's "house lease" appeared to be for
unit rather than office space, and further noted that the petitioner "reported a new address for
e was submitted.”

e petitioner submits a third lease, dated July 1, 2003, for commercial space to be used for the
porting and exporting.

e petitioner has not established that as a new office it secured sufficient premises in the United
vhich to operate its business. As noted by the director, the "house lease" submitted by the

wthorized to conduct business from the premises. Moreover, the lease was executed in July
nth after the filing of the instant petition. The petitioner must establish eligibility at the time of
immigrant visa petition. A visa petition may not be approved at a future date after the petitioner
becomes eligible under a new set of facts. Matter of Michelin Tire Corp., 17 I&N Dec. 248
1978). The petitioner's lease for space at a local marketplace is not sufficient to establish that
has secured premises in which to house the new U.S. office. The petitioner has therefore failed
th the regulatory requirement at 8 C.F.R. § 214.21(1)(3)(v)(A). For this additional reason, the
dismissed. '

Il next consider whether the beneficiary would be employed by the United States entity in a
lagerial or executive capacity within one year of approval of the petition.

(44)(A) of the Act, 8 U.S.C. § 1101(a)(44)(A), provides:

"managerial capacity” means an assignment within an organization in which the employee

Manages the organization, or a department, subdivision, function, or component of
canization;

Supervises and controls the work of other supervisory, professional, or managerial
yees, or manages an essential function within the organization, or a department or
vision of the organization;

Has the authority to hire and fire or recommend those as well as other personnel actions
as promotion and leave authorization) if another employee or other employees are directly
ised; if no other employee is directly supervised, functions at a senior level within the
zational hierarchy or with respect to the function managed; and

Exercises discretion over the day-to-day operations of the activity or function for which

the employee has authority. A first-line supervisor is not considered to be acting in a managerial
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capacity merely by virtue of the supervisor's supervisory duties unless the employees supervised
are professional.

Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B), provides:

‘The term

"executive capacity” means an assignment within an organization in which the employee
primarilyt
® Directs the management of the organization or a major component or function of the
organization;
(@ii) Establishes the goals and policies of the organization, component, or function;
(iii) Exercises wide latitude in discretionary decision-making; and
@iv) Receives only general supervision or direction from higher level executives, the board of

In a/letter su
explanation o

Other
Crafts

directors, or stockholders of the organization.

itted with the nonimmigrant petition, dated May 7, 2002, the petitioner provided the following
the beneficiary’s proposed position in the United States: -~

p of products, and establishment of business in the United States.

responsibilities include keeping foreign business and travelihg to world wide Arts and

fairs to exhibit company product[s]. She will still be the representative to our foreign

markets while establishing a new market in the United States for our products.

In hbr July 29, 2002 request for evidence, the director asked that the petitioner provide a statement of the
cunént activities of the beneficiary and a description of the petitioner’s proposed staffing, including position
title$ and the job duties and qualifications associated with each.

In the petitioner’s October 10, 2002 response, the petitioner stated that the beneﬁciary’s current activities
include determining the location of the business, selecting products, and implementing business contacts. The
petiliioner referenced its attached business plan, which identified the beneficiary’s position as president and
chief executive officer and outlined the following tasks of the beneficiary:

Identify potential export markets. Develop an import and export marketing plan. Manage the

company’s overseas branch office(s)/export agencies. Keep informed of foreign market and

politig

al news. Stay abreast of trade treaties. Supervise the implementation of [the

petitioner’s] advertising and publicity plan. Work with marketing communications suppliers
to create a corporate identity and brand image, and develop information interface with the

media

and our customers. Develop all relevant free and paid advertising opportunities and
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ials. Manage our customer service operation. This will include product selection,
on selection, customer service, sales and shipment of products, supervising returns and

tments.

that the initial management team would include the founders of the organization “with little
e petitioner explained that the beneficiary would contract with workers for administration and
rvices according to the petitioner’s performance and needs, and stated:

(i{) the proposed organizational structure of the United States company, the petitioner noted in its

[s]tart [u]p of the company and solid stability the company will hire additional staff to
sic] products and administer the company. As it functions currently, we see no gaps in
lanagement of this organization. Should [the petitioner] grow beyond its estimated size;
positions in specialized areas will need to be added as well as additional site support
pffice assistance. To fill these positions, [the petitioner] will look in the future for
etic, teachable, detail-oriented persons who want to grow and improve their skills within

the organization.

organizational chart identified the beneficiary as the president and sole employee of the

'y 2003 decision, the director determined that the petitioner had not demonstrated that the
ould be employed in the United States in a primarily managerial or executive capacity. The
1 that the petitioner did not identify on its SS-4 application an intent to hire additional
he director also stated that the petitioner’s lease for market space “indicates that the beneficiary
her dependent will be selling arts and crafts projects themselves to the general public.” The
| that an employee who performs the tasks necessary to produce a product or provide services is
d to be a manager or executive. The director also stated that the petitioner “did not show that
ry] supervised professionals who directly supervised other employees who performed the tasks
ell sewing supplies.” The director also determined that the beneficiary would not perform an
tion of the petitioning organization. Accordingly, the director denied the petition.

In i
beng
exp(
prod

ts August
ficiary w
ort and pr
ucts to aig

4, 2003 appeal, the petitioner states that as president of the petitioning organization, the
buld be responsible for the start-up and initial operation of the company, including the import,
pmotion of artisan products, the development of contacts in the United States, and the sale of
d in the growth of the company. The petitioner further states:

In thig capacity, [the beneficiary] would be responsible for strengthening relations he [sic] has
established with American clients, overseeing company operations and directing its growth.

These duties are essentially similar to the duties she has performed for the Bolivian parent
company. . ..

During this recent period, [the beneficiary] established goals and policies and exercised wide
latitude in discretionary decision-making.
through this period of establishment and growth, [the beneficiary] intends to return to Bolivia
to resume his [sic] duties as General Executive Manager of [the foreign entity].

After guiding [the petitioning organization]
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r also explains that the beneficiary’s knowledge, international experience, and prior employment
gn entity make her essential to the United States company.

1e petitioner has not established that within one year of approval of the petition the beneficiary

Would be employed by the United States entity in a prlmarlly managerial or executive capacity.

Wh@n a new
manager or e
normally per
managerial re
the first year
structure, and
support an ex
§ 214.2((3)(
and|rapidly e
an actual nee¢

business is established and commences operations, the regulations recognize that a designated
xecutive responsible for setting up operations will be engaged in a variety of activities not
formed by employees at the executive or managerial level and that often the full range of
sponsibility cannot be performed. In order to qualify for L-1 nonimmigrant classification during
of operations, the regulations require the petitioner to disclose the business plans, organizational
the size of the United States investment, and thereby establish that the proposed enterprise will
cecutive or managerial position within one year of the approval of the petition. See 8 C.F.R.
v)(C). This evidence should demonstrate a realistic expectation that the enterprise will succeed
xpand as it moves away from the developmental stage to full operations, where there would be
1 for a manager or executive who will primarily perform qualifying duties.

When examining the executive or managerial capacity of the beneficiary, the AAO will look first to the

petltloner s d
petltloner mu

bene]aﬁciary.

development ¢

and lexecutive

escription of the job duties. See 8 C.F.R. § 214.2(D(3)(ii). As required in the regulations, the
st submit a detailed description of the executive or managerial services to be performed by the
Id.  While the petitioner provided a description of the beneficiary’s tasks essential to the
pf the petitioning organization in the United States, the description does not identify the managerial
job duties to be performed the beneficiary following the petitioner’s first year of operations. The

petltloner s limited explanation on appeal also fails to specifically outline the job duties to be performed by the

benéﬁaary d
bené;ﬁmary s

regulations dc
1108 (E.D.N.

188942 at *5
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uring her employment as a manager or executive. Conclusory assertions regarding the
employment capacity are not sufficient. Merely repeating the language of the statute or
es not satisfy the petitioner's burden of proof. Fedin Bros. Co., Ltd. v. Sava, 724 F. Supp. 1103,
Y. 1989), aff’d, 905 F. 2d 41 (2d. Cir. 1990); Avyr Associates, Inc. v. Meissner, 1997 WL
S.D.N.Y.). Moreover, it is unclear from the record what position the beneficiary would occupy
ing organization as the petitioner referred to the beneficiary as operations manager, president,
cutive officer. The petitioner is obligated to clarify the inconsistent and conflicting testimony by

endent and objective evidence. Matter of Ho, 19 I&N Dec. at 591-92.

so fails to demonstrate that within one year of approval of the petition the petitioner would
f sufficient to support the beneficiary in a qualifying capacity. The petitioner indicated in its
that its staff would consist of the beneficiary only until the needs of the petitioning organization
hiring of administrative or accounting personnel. The petitioner likewise concedes that the
would be] responsible for his [sic] own work and management.” Other than stating its intention
future for energetic, teachable and detail-oriented persons,” the petitioner has not accounted for
nt of workers who would be responsible for the actual import, export and sale of its arts and
5. While the petitioner need not employ additional workers for the beneficiary to be considered
executive, this information is essential to demonstrating that the beneficiary is relieved of
e business’ non-managerial and non-executive operations. See 8 C.F.R. § 214.2(1)(3)(v)(C).
petitioner’s representations, it is reasonable to assume that the beneficiary would perform all
> functions of the petitioner’s business, including selling the petitioner’s products at the market.

An employee

who primarily performs the tasks necessary to produce a product or to provide services is not
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be employed in a managerial or executive capacity. Matter of Church Scientology International,
at 604.

petitioner has submitted a detailed business plan for its operations in the United States,
target market and its proposed steps for development, the record does not contain sufficient
emonstrate that within one year of approval of the petition the beneficiary would be employed in
anagerial or executive capacity. For this additional reason, the appeal will be dismissed.

ector concluded in her J anuary 10, 2003 decision that the petitioner had failed to demonstrate
iciary had been employed abroad in a primarily managerial or executive capacity. The director
hough the beneficiary was identified as the foreign company’s cultural representative, the record
lish her employment as a manager or executive. The director noted that the beneficiary had

hkely performed a wide range of daily functions associated with running the business, and concluded that the
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to these functions exceeded that spent on managerial or executive job duties. Consequently, the
d the petition.

failed to specifically address the director’s finding on appeal. The petitioner states only that
y has been employed as the general executive manager of the foreign entity from 1991 to the
petitioner also notes that the beneficiary’s responsibilities in the U.S. company of strengthening
clients, overseeing company operations, and directing the corporation’s growth “are essentially
duties she has performed for the Bolivian parent company.” The petitioner’s limited statements
not sufficient to establish the beneficiary’s prior employment abroad in a qualifying capacity.
ord without supporting documentary evidence is not sufficient for purposes of meeting the
of in these proceedings. Matter of Treasure Craft of California, 14 1&N Dec. at 193. Absent
umentary evidence, the AAO cannot conclude that the beneficiary was employed by the foreign
hager or executive. Again, the appeal will be dismissed for this additional reason.

n proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
ction 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met. Accordingly, the

sion will be affirmed and the petition will be denied.

e appeal is dismissed.




