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DISCUSSION: The Director, Texas Service Center, denied the nonimmigrant visa petition. The matter is
now before the Administrative Appeals Office (AAO) on appeal. The appeal will be summarily dismissed.

The petitioner is a corporation organized in the State of Pennsylvania in June 1986. It produces and
distributes specialty foliage. It seeks to temporarily employ the beneficiary as its manager. Accordingly, the
petitioner endeavors to classify the beneficiary as a nonimmigrant intracompany transferee pursuant to section
101(a)(15)(L) of the Immigration and Nationality Act (the Act), 8 U.S.C. § 1101(a)(15)(L). The petitioner is
affiliated with Tropical Gardens Ltd., located in Montego Bay, Jamaica.

The director denied the petition concluding that the petitioner had not established the beneficiary would be
employed in a managerial position.

The regulation at 8 C.F.R. §103.3(a)(1)(v) states, in pertinent part: “An officer to whom an appeal is taken shall
summarily dismiss any appeal when the party concerned fails to identify specifically any erroneous conclusion of
law or statement of fact for the appeal.”

The petitioner attached a letter to the Form I-290B Notice of Appeal that was filed on April 7, 2003. The
March 31, 2003 letter indicated that the beneficiary would direct and manage its salesperson and would direct
and supervise a manager of a related Florida company and its employees. The petitioner included an
organizational chart demonstrating that currently, the petitioner employed one salesperson and that the related
company employed a manager, usually one additional employee, and contract workers. The petitioner also
included a proposed organizational chart for when the beneficiary was granted this visa classification. The
proposed chart added positions of president for the petitioner and manager for the related company. The
petitioner also included Florida UCT-6, Employer’s Quarterly Returns, for the year 2000 and the first quarter
of 2001 for the related Florida company. The Florida UCT-6 Forms showed one or two employees in each of
the quarters.

The statute requires that a petitioner establish that the beneficiary’s assignment is in a primarily managerial or
executive capacity.

Section 101(a)(44)(A) of the Act, 8 U.S.C. § 1101(a)(44)(A), provides:

The term “managerial capacity” means an assignment within an organization in which the
employee primarily

i. manages the organization, or a department, subdivision, function, or
component of the organization,;

ii. supervises and controls the work of other supervisory, professional, or
managerial employees, or manages an essential function within the
organization, or a department or subdivision of the organization;
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iii. if another employee or other employees are directly supervised, has the
authority to hire and fire or recommend those as well as other personnel
actions (such as promotion and leave authorization), or if no other employee
is directly supervised, functions at a senior level within the organizational
hierarchy or with respect to the function managed; and

iv. exercises discretion over the day to day operations of the activity or function
for which the employee has authority. A first line supervisor is not
considered to be acting in a managerial capacity merely by virtue of the
supervisor's supervisory duties unless the employees supervised are
professional.

Section 101(a)(44)(B) of the Act, 8 U.S.C. § 1101(a)(44)(B), provides:

The term “executive capacity” means an assignment within an organization in which the
employee primarily

1. directs the management of the organization or a major component or function
of the organization;

il. establishes the goals and policies of the organization, component, or
function;

fii. exercises wide latitude in discretionary decision making; and

iv. receives only general supervision or direction from higher level executives,

the board of directors, or stockholders of the organization.

In addition, an employee who primarily performs the tasks necessary to produce a product or to provide
services is not considered to be employed in a managerial or executive capacity. Matter of Church
Scientology International, 19 1&N Dec. 593, 604 (Comm. 1988).  Further, the petitioner must show that the
beneficiary performs the high level responsibilities that are specified in the definitions and the petitioner must
prove that the beneficiary primarily performs these specified responsibilities and does not spend a majority of
‘his or her time on day-to-day functions. Champion World, Inc. v. INS, 940 F.2d 1533 (Table), 1991 WL
144470 (9th Cir. July 30, 1991). Finally, the petitioner must establish eligibility at the time of filing the
nonimmigrant visa petition. A visa petition may not be approved at a future date after the petitioner or
beneficiary becomes eligible under a new set of facts. Matter of Michelin Tire Corp., 17 I&N Dec. 248 (Reg.
Comm. 1978).

The petitioner does not identify specifically an erroneous conclusion of law or a statement of fact as a basis
for the appeal. The record before the director did not establish essential elements demonstrating the
beneficiary’s eligibility for this visa classification. The information contained in the petitioner’s letter does
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not identify any errors in the director’s decision. The regulations mandate the summary dismissal of the
appeal.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Section 291 of the Act, 8 U.S.C. § 1361. Here, that burden has not been met.

ORDER: The appeal is summarily dismissed.



