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DISCUSSION: The Direcior, Nebruska Service Center, denied the petition for a nonimmnigrant visa.
The matter is now belore the Administative Appeals Office (AAO) on uppeal. The AAO will dismiss the
appeal.

The petitioner is a new ULS. office providing diamond cutting, shaping, and [inishing services 1o jewelry
stores and the public. It seeks 1o lempurarily employ the bencficiary as a general manager, and [iled a pelilion
to classify the bencficiary us o nonimmigrant intracompany transferse. The director denied the petition
concludimy: (1) that the petitioner failed to demonstrate control of the 7.5, entity, and therefore did ot
establish a qualilying rzlationship; (2) that the bencliciary was not employed abroad in a primarily managertal
or executive capacity: and. (3} the beneficiary would nol be employed in the United Statez it a priwuarily
managerial or executive capacity.

Cn appeal, comsel contends ihil the director “wrongfully demisd™ the petition. Counsel asserts Lhat the
record establishes contol of the petitioning organization by the 50% sharcholdar of the 118, entity.
Additionally. counsel states Lhat “consider[ing] the reality of ihe business world . . _ the beneliciary is indeed
the executive of tw LS, entity.” Furthermore, connsel states that the “inexcusablje] wnd inordinate|s|” delay
of Citizenship and Immigrations Services’ (CIS) in rendering a decision resulted in harm w the beneficiary.
Although connse! reguests ninety days from the date of filing the appeal, Noveraber 18. 2002, to submit a
briel, u revicw ol the record reveals no subsequent submission.

To esteblish -1 eligibility, the peliioner muwst meet the crilera outfined in secion 100¢4(15WLY of the
Immigration and Naliopality Act (the Act). 8 ULS.C. § 110i(a)15xL).  Specilically, within three vears
precading the beneficiary’s application Jor admission inlo the United States, a qualifying orpanization must
have omploved the beneficlary in a qualifying managerial or exccutive capacity, or in # specialized
knowledge capacity, for one continuous vear. In addition, the beneliciary most seck 1o enler the Tnined States
lemporarily to continue remdering his or ber services Lo the sume employer or a subsidiary or affiliate thercof
m 2 managenial, executive, or specializxd knowledpe capacity.

The vegulation at & C.ER. § 204.2(D(3)v) states il the petition indicates that the bencficiary is coming Lo the
Uniled States as a manager or executive to open or be emploved in a new office in the United States, the
petitioner shall submit evidence that:

{A) Sullicient physical premizes to house the new oflice have heen sceured;

{13 The beneficiary has besn employed for cne continuows year in the theec year period
preceding the filing of the petition m an cxecutive or managerial capacity and that the
proposed employment invelved exceutive or managerial apihority over the new oporation:

(C)  Thzimtended Uniled States operation, within one year of the approval of the petition, will
SUppOrL an cxecytive ar managerial position a3 defined W paragraphs (01331 B ar {C) of this
sectiom, supported by toformalion regarding:

a.  The propased aatare of the office describing the seope of the entity, its orgamizational
slructure, and its financial goals;
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b. ‘The size of the United States invesiment and the financial ability of the foreizn entiry
to remancrale the beneliciary and to commence doing business in the Usiled States:
und

¢ The organizationzl structine of the forsien entily.

The first issue I this proceeding is whether a qualifying relatiomship exists between the fureign and 115,
entifies,

The pertinent tegulations af 8§ CER. § 214 2{{1}{#n) define the term “gquali fving organization™ and related
lerms a5 follows:

() Qualifying evganizarion means a United States or Foreign firm, corporation, or other Iogal
antity whiche

(1) Meets exacily ome ol the gualifying rclationships specified in the
definitiems of 2 parent, branch, alfhate or subsidiary specificd in
paragraph (1131} of this sceton;

23 Is or will be doing business {engaging in inwernationyl trade s not
requited) as an cniployer in the United Statcs and in at least one other
country directly or theough a parent, branch, affiliate or subsidiany for the
duralion «f Lhe alien’s stay in the Uniled States as an intracompuny
transterac; and

(3} Crherwise mezts the requirements of szetion 101 159 L) of the Act.
{I) Parent means & Trm, eorporation, or other legel cnlily which has sebsidiarics,

(I} Braneh means an operating, division or office of Lhe same crganization howscd in a different
location,

() Subsidinry means a (. corporation, or other legal entity of which a purent owns, directly or
indircetly, mere than half of the eatity and controls the entily; or owns. directly ot indirecily, half
of the entity and controls the entity; or owns, direelly or indirectly, 30 percent of 4 50-50 joint
voaure and has equal control and vetr power over the entily; or owns, directly or indircetly. less
than halt of the cntity, but in fact controls the entity.

{f.) Affiliate means

(13 Ome of two subsidiarics both ol which are owned and controlled by the sume patch
or individual, or :

(2] Omc of two legal entitics owned and conerullod by the same group of individuals,
ach individual owning and comtrolling approximately the same share or proportion of
anch entity.
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The petitioner stated on the pliion and in sn appended letter that the petitioning erganization is a subsidiary
of the beneficiary’s foreign emplover. The potitioner submitted the ULS. company's Articles of Incorporation,
which indicated thal the petitioner would issue 100 of fts 1000 auhorzed shares of stock in eonsideration for
SLOLO0U. The petitioner also provided two stock certificates for the U.S. company idenlilying the
stockholders -- Babken Ghozaryan and Aodranik Martirosyan - 45 equal owners of the 100 shares of issucd
stock.

On July 30, 2001, the dircetor issued 4 request (or evidence, asking that the pedtioner provide svidence of the
ownership of Lhe foreige entity. In response, the pelitioner stated that the Foreign entity ™is 100% owned and
opentted by Mr. Babken Ghazaryan.™ The petitioner submitted statements from both Mr. Ghazary:n and the
Municipality of Nor-Hadjin, the Avmenian local authovily responsille for business registration, as evidence of
the foreign company’s ownership.

In her decision, Lhe director determined that the 1.8, and [oreign éntities do not have common ownership and
cuntrol. The divector noted Lhat Mr. Martirosyan, the second shareholder whu has no interest in the Toreign
corporation. controls the LS, ennty, becanse he will serve as |he petitioner’'s president, and signed
agreaments on behufl of the ULS. arganization. The director therefore determined thar a qualifying
relulionship did not exist between the two eniitgs.

On appeal, coumsel asserts that the evidence “clearly showed that the foreign entity has significant conbrul,” as
it chose the name of the T1.8. company, and is providing ihe petitioner with its technology, equipment, and
praducts. Counsel also contends that “Tilhe documentation clearly establishes ihat all major decisions are
subject to the approval of the Toreign entity,” Counsel states that a qualifying relationship therelore exists as a
result of Lhe foreign entity’s control of the 115, corporation,

On review, connscl’s assertions are net persuasive. The repulations and case law conlirm that ownership and
control are the factors that mist be cxamined in determining whether » qualilying relationship exists between
United Statcs and flomign catities for purposes of Lhis visa classitication. Maser of Church Sciemtofogy
international, 19 1&N Dec. 593 (BIA 1988); see atso Matter of Siemeny Medicat Jvstenss, e, 19 18N Dec,
362 (RIA 1986) Muiter of Hughes, 18 1&N Dec. 280 (Comm. 1082}, In context of this visa pelitivn,
ownership refers to the direct or indircet lugal right of possession of the assets of an entity with Tull power and
authority to controt; control means the direct or indircet legal riplit and authority (o direct the establishoent,
managrment, and operations of an entity.  Marter of Chirch Scientology trternationd, 19 T&N Dec, at 595,
Control may be "de jure” by reason of owncrship of 51 percent of outstanding stocks of the olher entity or it
miy be "do facto” by reason of coneol of voting shares through parlial ownership and possession of proxy
voltes, Matter of Rughes, 18 1&N Tiec. at 293

As peneral evidence of o potitioner's claimed qualilfying reladonship, stock centilicates alone arc nol sufficient
evidenes (o determine whether 2 stoekholder maintaing ownership and control of a corperate entity. The
corporate stock certificale ledgar, stock certificaie nunisiry, corporate bylaws, and the minutes of Televant
anneal sharcholder mectings nwst also be examined to determine the total number of shares issucd, the exact
munber isswed to the shareholder, and e subsequent percentuye owmership and s clfect on Coromate
control. - Additonally. a petitioming company must disclose all agreements relating 1o the voting of shares, the
distribution of profit, the management and ditection of the subsidiary, and any ather factor allccling actual
control of the enlity. See Mutfer of Siemens, 19 I&N Dec. at 365, Without {ull disclosare of )] televant
documents, C18 is unable to determine the clements of ownership and control.
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Tn the present matter, the 11.8. entity is owned equally by two shareholders, ane of which is the sole gwner of
the foreign organization. The petilioner has [ailed to establish that the owner of the foreimm company, Mr.
Ghazaryan, controls the ULS, corporation as Lo establish 1 qualifying rclationship between the two entities. As
noted above, m order to ostablish “de facto™ coutrol by Mr. Ghazaryan. the pelitioncr must provide
agrestnents relating to the voting of shares, e disidbulion ol profit, and the magagement and direclion of the
subsidiary. The vecord does nol conlain the necessary documenlation.  Also, counsel’s assertion on appeal
that the torcigh cntily supplied the pefitionce’s equipment, techuology, and products is nol sulficient.:
Without docuinentary evidence Lo suppart the claim, the assertions of counsel will not sarisfy the petittonery
burden of proof. Marer of Obaighens, 19 T&N Dec. 333, 334 (BIA 1988); Matter of Ramirez-Sanchez, 17
L& N Dec. 503, 506 (BIA LOR0). Based on the evidence submiiled, 1t 15 concluded that the ptitioner has not
established thal a gualilying relationship exists between the ULS. and foreign orpamizations.

The second issne in this proceeding is whether the bepeficiary was employed in the fr::relgn cotlty in a
pomarily managerial of cxccnlive capacity,

Section 100aM44)(A) of the Act, 8 TLS.C2 5 1101 {ad44) A ) provides:

The term "managenial capacity” means un assigniment within an organization in which the amployse
mrimarily -

{1 nanages the organization, or a department, subdivision. [unction, or component of the
crganization;

{i) supervises and controls the work of other supervisory, prolessional, or manrerizl
employers, or manages an essentjal function within the oranizition, or a department or
suhiivision of the organizalion;

(iii) il ancther employee ur other employees are dircclly supervised, has the aulhority to hine
and fire or recommend those as well as olher persomnel actions (such as promotion and leave
authorization}. or it no other enployee is dircotly supervised, functions al a scodor level willin
the orpanizatiomal hicrarchy or with respuct o the Tunction managed; und

(iv)  cxenises discretion over e duy-to-day operations of the activity or Tunction for which
the cimployes has authority, A first-line superviser is net considered (0 be acting in 2 man:gerial
capacity merely by virtue of the supemvisor's supervisory dubes unless the eimployess supervised
are professional. -

" Tt is noled that the petitioher”s assertion that the foreipn company supplies the LIS, cnily®s inventory and
equipment is not supported by the record. While the record contains an agresment between Lhe toreign and
1.5, corporarions indicating “an initiat capital investment . _ in Lhe form of uneul dismonds,” there is an
additional agreement between the petiticner and an unreluted third party evidencing the purchasz of
equiprment valued at approximately $13.000.00. Doubt cast on any uspect of the petitione:’s Froot way, of
course, lead 10 a recvalustion of the reliability and sufficiency of lhe remaining evidence oflered in support of
the visa petilion, Marrer of Ho, 19 T&N Dec, 582, 591 (BLA 19%8).
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Section 10L7a){44)(B) of the Act, B ULE.C. § 1101w} 44K B), pravides:

The term "executive cupacity” means an assignmentd within an organization in which the employee
prienarily-

(1) directs the management of the arganization or a major component o fanclion of the
Orjan zation:

(id) eztablishes the goals and polictes of the arganization, eotrponent, or fimction;
(i} exercises wide lalilude in discretionary decision-making: and

fiv) receives cmly general supervizion or direction rom higher level cxcecutives, the board of
directors, or steckholders of the ormanization,

Tn & lener submitted with the petilion daled June 26. 2001, the petitionar explained that the heneficiary's
position abroad s hewl mumnager of the sales and appraisals department included the following
responsibilities: (1) developing policies pertaining to the parchase s sale ol diamonds; (2) hiring and firing
the department’s persomnel; mad {3} making major decisions as they apply o suppliers and customers. The
petiiomer stated that the benefieiary’s authority is fimited only by the general policies of the orgmization.

In an attached organizaliona? chart of the forrign compony, the beneficiary i tdenbilied as second v the
arganieational  hizrarclhy, repotting only lo the president. Subordinate to the bepeficiory are the
aceounting/adiministeative manager. a specialty salesperson, a customer service rupresenmtive, and live
diaunend cullers.

In a request Jor evidence dated July 30, 2001, the director explained that the petitioner’s description of the
beneticiary’s position in the forelyn organization is vague. The director outlined the regulitaly requirements
of “managerial capucity” and “cxecutive capacity,” and requested that the petitioner provide a detsiled
description of the beneficiary’s employment esiablishing that the beneficiary guslifies under either cupacicy.
The director noted that the statement should include the beneficiary's daily job duties. the percentuge of tme
spenl perfomming each job duty, and the job dutics of the employess supervised

In responsc, the petitioner submitted the same description of the beneliciary's job duties as provided with the
petition. The petitioncr slated that the hencficiary supervised sales and markating staft, whose duties included
“seekling] out jewelry retailers o purchase [the foreign company’s| diamends,” eonducting market researcl,
and aftending juwclry conferences. The petitioner explained Lhat the sales and marketing personnel are
reyuired to have formal education in the arcas of yiles and marketing, professional experizcnee in diamond
sales, and a thorough understanding of diamends and the techneology of processing diamonds. The petitioner
alsa noled that the beneficiary supervised “technical personmel” who are responsibl: for examining, culting.
polishing, and appraisieg the diamonds.  The pelilioner stated that these employvess should have an
cducalienal background in geology or enginecnnyg.

In her decision, the divcctor determined that the beneficiary laul bien working abroad ax o Arst-line
supervisor. The dircelor noted that, although the employees subordinate to the beneficiary were referred to as
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prodessionals, the record does not demonstrate “that they are more than skilled workers.” The director further
conchuded hal, when considering the size and reasonuble needs of the operation, the foreien commpuny
“appear|ed] to be [z] venture of minimal size. where it is the norm for individuals in the position of the
heneficiary to porform afl duties relative to the ruaning ol @ business . . . " The director conscquently
determined that the beneficiary was not employed abroad in a primarily manaperial or executive capacity.

Counsel did not address on appeal the beneficiary’s pusition in the foreign eatity. Because counsel aeglected
to provide additional evidence pertaining 1o the issue. the AAQ is compelled to uphold the dicision of the
director. ‘The rccord therefore supports o Mnding Lhat Lthe beneficiary was not employed abroad in a pri Ty
nunFerial or execuative capacity.

The xemaining issue in this procesding is whether the beneficiary will be cinploved in the United States in a
primartly managerial or execulive capacity within one yesr ol upproval of the petition.

In the letier dated Junc 26, 2001, the p-etitioner. explained that as reperal manager of the 1.8, enoty, the
bencliciary would be given broad autharily 10 make decisions. and would perform The following job duliss:

(1) Manage and staft the operation with sales and marketing persooncl, (2) Train and
supeevise all salcs, murketing and technical personoci, review their performance, provide
fecdback smed determine salaries upon hite and throughout the croployees’ tenore and
terminatz personncl sobject Lo ressonable and lawful porsommel policies; (2) Develop and
implement a markcting and sales plan based ou his Nmdings regarding the American market:
(4) Revicw and authorize sales contracts with cusiomers that were negotiated by sulespeople;
(3} Train marketing personnel and supervise their work hy reviewlng marketing and
advertising proposals, direct the develomment of proposals and anthorizing irmplemieniaGon of
proposils: (6) Use professional judpment to detenmine allocation of funds based on the hroad
company policy of limmcial decisions calewlaied o result in the maximum prefiability
without taking unduc risks; (7) Develop operating pracedures for optimum efficicncy of
arganisalion; (8) Review the work of the technical persormel and superyvise their performance
by ensire products are in keeping with the highest standurds maintained by [the petitioning
organization] and also to mmaintain optimum marketability of the products accarding 1o
rescarch concerning the Asmevican mwarket and principals of efficicncy; (99 Travel 1o Armonis
lor managerial mectings: and to perform ether neecssary duties in conneetion L his continuing
responsi bilities with [the petilioning organization].

In an attached organizationat chart, the henelictary was identified a5 the peneral manaper of valuation and
sales, subordinate 1o the president. According 1o Lthe organization chart, the employees subordinste to the
beneficiary included two dizmond cutrers and two salesmen.

n thes request for additional evidence, the director apain caplaimed that the duties relaling to the beneficiary’s
position in the foreign organization are vague, and that the petitioner should submil dogumentation to suppoOTt
the beneficiary’s claimed responsibilities. The director usked that the petitioner provide a detalled deseription
ol the beneficiary™s cinployment estabiishing Lhal the henefictary qualifies under either capacivy, incliading a
statement of the beneficiary’s daily job duties, Lhe percentage of time spent performing each job duty, and the
Jjob duties of ithe cmployess supervised,
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In response, counsel stated that the hencficiary gualilies as either a mamager of an executive. Counsel
explained thut although the beneficiary 'y title of general manager denetes a position of managerial capacity.
the beneficiary will also be employed as an exsculive, as “the title is nol as indizative ol the nature of the
posilivn as are the acmal dutics.” Counsel asserted that the heneficiary qualifies as an execuiive because he
will: dircet the munagement of the organization, establish goals and policics of the ciganization, have wide
lufitude in decision-making, and receive only general supcrvision from the owners.  Addilionadly, counsel
conwided Lhat the beneficiary also gualifies as a manager hecanse “Hijn additon to managing the oparation,
the alien supervises und controls the woik of the sales and technical personnel, has hire und fire autherity over
the personnel he supervises and he hus broad discretion over the day-to-day operations.”

In an addilionad letter from the petitioner, the petitivner provided the same job duties for the beneliciary as
histed in a leticr subraitled with the petition. The petilioner also cxplained that the beneficiary’s job duties in
the 1.5, are esscntially the same as thase e performed in the foreign compagy. The petitioner stated thar the
beneficiury will supervise sales and marketing personnel, who will perfurm market research, locate jewchy
retailers, and attend jewalry conferences. In addition, the petitioner noted that the diamond cutters would be
respemsible for examining, cutting, and polishing the diwrnonds.  The petitioncr also stated thal the
qualifications for cach position were the same a5 previonsly described.

The dircetor comciuded that the beneficiary would vot be employed primarily in a managerial or cxecutive
capacity in U 1.3, entity, and would insicad be lunctioning as a firsi-line supervisor. The dircetor stated that
the heneficiary’s job dulics of contacting customers, hegofiating contracts. and Lraining employecs e not
considered o hoe typical of o manager or exceutive.  Additionally, (he director determined that, although the
petitioner tolwmed to the beneficiary’s suburdinates as professional, the beneliciary would not. he suparvising
supervisory, professional. or munagertal employees as reguired in the repulation defining “managerial
capacity.” Linally, the director noted that the 118, entity appearcd (o b of “minimal size,” and concludad that
thee bencliciury would likely perform the duties retarive 1o running the business as opposad to worki ng ina
mumnagerial or eXcculive capacity.

Un appeal, counsel requests that CIS “consider the reality of the busivess world and find thay ke beneficiary
i5 indeed the executive of the ULS. entity.”

On review, neither the divector nor counsel addressed the propor issue in this prixceeding,.  Becayse the
petitivner 1s a new office, the appropriate analysis is whether the 1.8, emtily, within one year ol ypproval of
the petition. wonld support the beneficisry in « primarily managerial or executive capacity, It does not appear
that the director considered the applicable regulation, 8 C.F.R. § 214.23)v). Therefore, the director's
decision on this issue will be withdrawn, #nd the AAQ will consider whether the beneficiary will be
coaployed in the Tinited Stites a3 a managor or exacutive within one yeur of approval of Lhe petition.

Based on the evidence presented, wilhin one year of approval of Lhe petitton, the 1LS. entity will il support
the beneficiary in a primarily maneperts] or executive capaeity.

When 4 new busincss s cstablished and commences operations, U rerulations recognive ihat o designaled
Tanager of exceulive responsible for scling up operations will he engaged in a varety of activilies not
normally performed hy enployecs al lhe executive or managerial level, and thal often the full range of
managerial responsibility cannot be perlormed. In order to qualify for L-1 nontmmigrant classification during
the first year ol operations, the regulations raquire the pelitioner 1o disclose the business plans and the size of
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the United Stales investment. and thereby establizsh that the proposed enterprise will support an exceutive or
tnamagerial position within one year of the approval of the petition. See 8 C.FR. § 214203 v)( (). This
evidence should demonstrate a realistic expectation that the enwerprise will succeed and rapidly gxpand as it
moves away [rom the developmental stage 1o full operations. whess there would be un actual need [or a
MANAZEr oF executive who will prinnily perform qualifying dulies.

In the prescot maller, the petitioner has not provided adequale documentation establishing that the U.S, cnlily
will sulliciently support the beneficiary i 4 manazperial or exceutive position within cne year of epproval of
the peliion. The documentation submilted by the petitioner regarding the new 175, cntity includes: the
proposed UL5. organizational charl, a sublease agraement for the periad of one year, a contract Tor sarvices
with a TS retailer, a bill of sale for equipment, an investment agreement with the foreign company, and o
nitsrized letter from a LS. bank venfying the existence of a bank ascount for the U.S. colpny with an
approXimale vilus of 516,008 on October [6, 2001, Additionally, in rasponse to the direeiors request for
evidence, the pelitioner submitted a statement from Lhe director of the foraign company identitying the gouls
ol Lhe U5 entity as “to cslablish a wholesule diamond company,” and “|s)cll our fine Hamonds to 1.5,
jewelry retatlers.”

While the petitioner submitted evidence that the TLE. enlity possesses the necessary cyuipment and premises
1 begin doing business in the United States, the above-lisled doecumentation does not cstablish that che
beneficiary will be employed in a primarily managerial or cxeculive capacity within one yeur of approval of
the petitien. “Uhe record does not contain a detailed business plan in which the company™s policics, strategies,
and financial goals are clearly defived. Nor does the record include any evidence that the orranizarional
hicrarchy will expand beyond (ke Ove propesed employers. Moreover, althoush the peliliomer indicated on
the petition 2 projected gross anaual income of $250,000, the directer of Lhe Toreign company acknuwledged
in his Tesponse 1o the request for evidence the possibility thay the T).S. entity may nol ke “profitable enough”
0 pay the beneficiary’s salavy after operating for one yeur. The director noted (hat the foreign CUMpANY
would therelure continue to pay the beneficiary’s saluy. The petitioner must establish cligibility at the ime
of filing the nonimmigrant visa petition. A vise pehiion may net be approved at a futwe date after the
petitiomer or beneficiary becomes chigible vnler a new set of fwts. Marer of Michelin ¥ire Corp., 17 1&N
Dec. 248 (Reg. Commm. [978).  Also, going on record without supporting documentary avidence is not
sufficient for purposes of meeling the burden of proof in these proceedings. Matter of Treasurc Crafr of
Calffornia, 14 &N Dec. 190 (lReg. Comm. 1972,

Addilicmilly. the petitioner is ineonsistent in Its asserions a5 (0 the capacity in which the beneficiary will be
employed. The job ttle given to the beneficiary, general manager, implics cmployment in a managerial
capacily.  Likewise. in a lzller sccompanying the petition, the petitioner identificd martagerial job
responsibilities of the beneliciary, including managing the U.S. operation. supervising sales, marketing, und
techmical personnel, and reviewing and authorizing sales contracts, In response Lo the director’s maywest for
evidence, howeyer, connsel stalad that the beneficiary “qualifics as eilher an executive or manager,”” and that
the: beneliclary’s job title is not indicative of the nalere ol the position, Allcrnztively. on appeal, counsel
asserts that the beneficiary *is indeed the exceutive of the U.S. entity.” It is incumbent vpon the petitioner io
resolve any inconsistemcies in the record by imdependent objeclive cvidence. Any attempl (o gxplain or
reconcile such inconsistencies will non sullice viless the petitioner submits competent uhjective evidence
pointing to whore the truth Lies. Matter of Ha, 19 F&N Dec. 382, 501-02 (BLA [025).
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Morcover, 4 petilioner may not claim to employ the beneficiary us a bybrid “executive/manager™ and relv on
pattial sections of the two siatulory definiions. A petitioner must establish that & beneliciary meets sach of
the four criteria sct forth in the statutory definition for execulive and the statutory definition for manager if it
is representing the baneficiary as both ap cxeculive and a manzger. The- petitioner has not satisficd this
requirement. First, in regponse o the directar’s request for evideace, counsel essentially restated cach of the
regulalions defining managerial and execulive capacity as cvidence of the baneficiary’s ernploymern in 2ach
capacity. Conclusory assertions regarding che beneficiary's emplayment expacity are not sufficient.  Merely
repealing Lhe languags of the statute or regulatioms does not satisty the petitioner's burden of proof.  Fedin
Brew. Co, Erd. v, Seve, 724 F. Supp. 1103, 1108 (LDINY. 1989). qffd. 905 F.2d 41 (24. Cir. 1990%; Avwr
Associates. Inc. v. Meissner, 1897 WL 188942 ar *5 (SDUN.Y.). Tn addifion, while the petitiomer pravided
with the petition 4 list ol nine job duties to be performed by Lthe beneficiary. it failed o submit 4 more detailed
description of the beneficiary’s duy-Lo-day duties. and the percentage of time spent on each, as requesled by
the director. Toswead, the petidoper simply included the same list of job duties as previously provided, The
regulation al & C.FER. § 2. 20050 viily staes rhal lhe'petitiuner shall subour additional evidence as the
director, in his or her diserction, may deem necessary. The failure o submit requested evidence that
precludes a material line of inquiry shall be grounds for denying (he pelition. 8 CER. § 103.20b( 14,

Furthermore, although counsel relfemed to the beneficiary's subwwdinales as “professionals,” there is no
evidence in the Toeord supporting counsel’s asserion. While the beneficiary is not reguired o supervise
persennel, il il is claimed thar his dutics involve supervising employees, the pefitioner must establish that the
subordinate ernployees are supervisory, professional, or munagenial. See § LOL{aW44HANY of the Act. Tn
evaluating whether the bencficiary munages professional employees, the AAQ must evaluate whether the
suboudinate positions reyuire » baccalaureate degree as a minimem [or entry into the field of endeavor.
Section 10EANIZ) of the Act, 8 TLS.C. § 1101{a)32), states that "|tihe term profession shall include but not
be limmied to arehitects, enginecrs, lawyers, physiciuns, surgeons, and wachers in clementary or secondary
schools, colleges, academmnies. or serminarics.” The term " profession” conemplales knowledge or Jeaming, not
merely skill. of an advanced Lype in  given field gained by » prolonged course of specialized instruction and
stuty of ai least baccalaureate level, which is a realistic preroquisite Lo entry into the partieylar field of
endeavor. Muiter of Sea, 19 1&IN Dec. 317 (Comm. 1988 Mosner of Ling. 13 T&N Do 35 (R.C. 1965);
Mateer of Shin. 11 1&N Dec, 686 (121, 1966). I the present matter, the reeord does not eontain any evidence
that the beneficiary™s subordinates” possess a baccalaureate degree in the arcas of stody stipulaled by the
petitiomer: siles. marketing, geology or cngineering. Counsel merzly asserted in response o |he directnr's
request that “[the} personnel are of a professional |evel nalre.” Withowt doctmeniary evidence to support
the ctaim, the sssartions of cownset witl not sutisfy the petitioner's burden of proof. Muiter of Obaizbena, 19
TE&EN Dec. at 534; Matter of Rantirez-Sanchez, 17 T&N Dec. at 506,

Bascd on Lhe evidence presanted, the AAQ cannot conclede Lhat within one year of approval of the pefition
the beneficiary would be emploved in the TLS. enfity in a primarily managerial o cxecutive capacity,

For the foregoing rcasons, the appeal will be disrmissed.

Beyond the decision of the director. it renmains to be dotormined whether the forcign enlity is operating in
Ammenda in the business of cutting and processing diwmonds. The petitioner provided three photographis,
which it identified as “property in Armenia” owned by the foreign company. The property depicted in the
photographs, however, is a gas station. None of the pictures reveal u business sign for the foreiym company or
provide any indication that the premises are being used as a diamond cutting Facility. ' While it is absard 10
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congider that 1he [oreign company is operating its dizmond business from a gas station, the petitiomer has not
provided an additional explanation ag to the torsien company’s lsclities, IF CIS fails 1o belicye that a Fact
stated in Lhe pelition is true, CIS may reject that fuct. Section 20d(b) of the Acl. § U.S.C. § 1134(b}; see atso
Anetekhai v. INS, 870 T 2d 1215, 1220 (5th Cir. 1989); Lu-Ann Bakerv Shon, Inc v, Nelsem, 705 F. Supp. 7.
10 (D.D.C9ERY: Nystronies Corp. v, INS, 133 F. Supp. 24 7, 15 (D.D.C. 2001} For this additiemal reason,
Lthe appeal will be dismissed.

In visa pention proceadings, the burden of proving eligibility for the benefit soupht remains enlirely with the
petitioner. Sectien 201 of the Act, 8 U.S.C. § 1361, Hore, that burden has not been met,  Accordingly, the
directr’s decision will be affirmed and (he pelition will be denici.

ORDER: The appeal is dismissed.



