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DISCUSSION: The nonimmigrant visa petition was denied by the Director, Vermont Servieo
Center, and is now belore the Administrative Appeats Office (AAQ)Y un appeul. The appeal will
be dismissed.

The petitioner, UL5. Billiavds, endeavors to classify the beneficiary as a nonimmigninl mwanirer or
execulive pursuant to section 101(2)(15XL) of the Tmmigratken and Nationality Act (the Aer), B
USC & T101(a) 15)L). The petitioner is an affiliate of Sportin, Lid located In Israel, The
petitioner is engaged in the import snd export of billiard tables and equipment. The infial petition
was approved [ur one yvear to allow the petitioner to open 2 new office. It seeks to extend the
petition’s validity and the beneficiary’s stay [or two years as the ULS. entity’s general manager.
The petitioner was incorporated in the State of New York W lanuary 1999 and claims to have
three employees.

Crt February 27, 2003, the director denied the petition and determined that the petitioner had not
estyblished that the beneficiary has been and will be primarily perfemming duties in an executive
or Tanagerial capacity.

On appeal, the pelitioner refutes the director's decision and states that the beneficlary manages an
essential funciion of the company and oversees the work ol other employees,

T cstublish L-1 eligibility under section 101X 15ML) of the Act of the Immigration and
Navionalicy Act (the Acty, 8 VLS00 § 1IM(a)(L5KL), the petitioner must mect cortain etiteria,
Specificatly, withm three yeas preceding the beneficiary’s upplication for admission into the
United States, a qualifying organtzalion must have employed the beneficiary in a qualilying
managerial or executive capacity, or in a specialized knowledge capacity, [or one continuous
year. Furthetmote, the beneficiary must seek to enter the United States temporanly to continue
rerdeting his or her sarvices to the same ermployer or a4 subsidiary or affiliate thereoT in a
mumagerial, execntive, or specialized knowledre capacity.

In relevant part, the regulations aL § C.F.R. § 214.2(13(3) state that an individus! poiition filed on
Form 129 shall be secompanied by:

Lfij Evidence thut the petitioner and the organieation which employed or will cmploy the
alich ate quuli(ying organizations as defined in paragraph ([ 1Hii){{#} of this scction,

(i) Evidence.that the alien will be cmpluyied in an executive, manageral, or specialized
knawledge capacity, including a detail=d deseription of te services to be performed.

Turther, the repulations at 8 C.FR. § 214.2(1)({ I4)ii) require that a visa pelilion vnder section
101} L5KL) of the Act which invalved the apening of a new office may be extendad by filing a
new Horm 1129, sccompaniad by the following:

(A) Evidence thar the United States and foreign entitias are still quakitying
organizitions as defined in paragruph (D(1){110(G} of this section;
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{B) Evidence that the United States entity has been doing bosmess as delined In
pararraph (1( 1){1i%H) of this section for the previous year;

() A statement of the duties performed by the beneficiary for the previows vear and
the dutics the boneficiary will perform under the extended petitton:

(1)) A statement describing the statfing of the new operation, including Lhe number of
employess and Lypes of positions held accompanicd by evidence of wages paid o
employvess when the beneliciary will be employed in 2 managerial or cxecutive
capacity; and

(E} Evidence of the financial stams of the TUnined Sralcs operation.

The issue in this procecding is whether the beneliciary has been and will be primarily petforoming
muinagenal or executive duties for the TInited States gnticy.

Section 101{ap44A) of the AcL BULS.CL§ 1108 o) 44(A), provides:

The term “managerial capacity™ means an assignmeni witkin an organization in which the
employee primarily-

i. manages the organizatinon, or a department, sutdivision, [unction, or component of
the organization;

il supervises and controls the work of other supervisory, professional, or managerial
employecs, of manages an egsenlial lunchon within the organization, or a departiment
ot subdivision of the orcanization;

i if unother employes or other employees are divectly supervised, has the authonty
to hire and fire or recommend those as well as other personnel actions (such as
proinotion and feave aolhorization), or il oo other employez is directly supervised,
functions at 4 senior level within the organizational hierarchy or with respect to the
function managed: and

iv. exprcises discretion over the day-to-day operations of the activity or Iunction for
which the cmployee has authority. A [rst-line supervisor s not considerzd o be
acting in a managerial capacily mercly by virlue of the supervisors supervisory
duties unless the employees supervised are professional.

Section [ (a4 D)y ol the Act. £ TE5.C. § TLOL(WB Y, provides:

The term “exceulive capacity” medns an assignment within an orgamzation in which the
employee primarily-

L directs the munagement of the creanization or a major component or function of
the organization;
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ii. establishes the yoals and policies of the crganization, component, or function;

1. exercises wide latitude in discretionary decision-makiog; and

1v. receives only general supervision or direction from higher level sxecutives, the
hoard of directors, or stockhelders of the organization,

On Tuly 23, 2002, the petiuoner {fled Form 1-129. The pedtioner stated that the beneficiary
“directs the marketing and operations.”

On Awgust 28, 2002, the director requested that the petitionzr submit additional cvidenes 1o assist
in determining whether the beneliciary has been and will be primarily employved in a qualifving
managerial or exeeutive capacity. n particular, the ditector reguested that the petitioner subimit
the educational credentials ol the TS, entity’s two employees. wages paid o the cmployees, and
an explanation of why the ernployees appeyr to reside in Culifomia.

The petitioner’s response included the following deseription of the beneliciary’s T.S. duties:

Owerses the development and cxpansion of business in the United States
including plan lowg aned short torm pouls and srateries: 5 hours:

Coordinate wilth Israeli alfiliate and parent company includimg prescnting
budgets and financial forecasts to the Board of Directors: 10 heoors:

Owersee Iegal and accounting is2nes: 5 hours:
Make final decision on all parsonnel and subcontractor nallers meluding hinng,
firing, cvaluations, promotions sl termms of employment including insuring

¢ompliance with adininistrative policies and procodurcs: 5 hours;

Approve all marketing and public relation plans and review markel and fmancial
reports and rasearch: 3 howrs:

Approve agreement with elienls, vendors, ad manufacturers including pricing
and term agreements: & honrs:

Crwersee compliance with Tmportfexport [3ws and customs. reprasent company Lo
foreigh government guthonties and to US sovernment anthearities: 4 hoyrs.

Represent company at tade and industry events incloding coondinsting and
leading US and israeli defegation at internaliomal trade shows: 2 hours,

Oher day-to-duy operations: 10 hours.
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The petitioner alse submitted the employees’ credentials, provided an =xplanation for why the
employees reside in Culilornia, amd claimed thai within the next twelve months. the ULS, entity
cxpeeied (o hire addinonal seaff according to the proposad personnel souenue,

On February 21, 2003, the dirceler demied Lhe peliion sod delermined that the pelitioner had not
estahlichad that the beneficiary has been and will be primarily parforming duaties in 2 managerial
or executive capacity. The director found that the beneficlary will not be involved in directing the
TLS. operalion and was engaged in providing sales services wo the TLS, organizalion’s clicnls. The
diteetr noled that the patilioming enlity employs Iwe salespeople, bolh of whom are locarted in
California. As such, the director concluded that the beneficiary s primarily engaged in providing
sales services to the organization™s clients in the east coast rather than primarily directing the
organization.

On appeal, counsel claims thal although the two emmployecs reside in California, the employees
are providing the sales services for the TLS. entity. The petitioner submited a nationwide report
documenting the sules aclivities of the two emnployess. Counsel states, “the Service’s contention
that the beneficiary mmst be performing the sales for the Tast Coast customers simply brcause he
is present on the Hast Coast and his saff iz on the West coast is unrcalisiuc.” Counsel expluins, “in
this age ol highly sophisticated technolegy, companies are able to conduct business with clicnts
worldwide, via the ioternet, video conferencing, telephone, and fax ransmission” The AAQ
concurs with counsels assertion that the location of Lhe sales stall oo the west coast does not
limit the ahility of the sales stuff to provide sales services to clients anthe east coast. The fact that
the petitioner focuses ils sales operations in California with many cwrent customers on the sast
coast raiscs a lepitimate question; however. counsel provided an adequats explanation. Therefore,
the AACQ finds thai the dircetor did noc articnlace 2 reasonable basis lor Finding the petitioner’s
business structure to be unreasonable.

When examining the executive or managarial capacity of the beneficiary, the AAQ will Took to
the description of the beneficiary’s TS, job dutics Lo determine whether the benefictary is
primanily acting in a managerial or exccetive capacity. Sco 8 C.E.R. § 21 2(002ii% On review,
thu: pelitioner has provided a vague and nonspecific description of the heneficiary’s dotics that (ail
to establish what the beneficiary does on a day-to-duy basis, For example, the petitioner states
that the beneficiary's duties nclude “plarming Iong and shor term goals and stratcples™ and
“oversee cowplisnee with Jmpotlexpont laws and  customs.” Howewer. these dutics are
yeneralities that fail to enumerate any concrec: goals and stralepbies that the bemeticiary has
planned and wall plan or bow the beneficiary will oversee compliance.

Further, the petitioner claims the beneficiary’s 115, dutics include tasks soch as “approving all
marketing and public relaion plans, reviewng market and finoncial reports, and conducting
rescarch.”  However, the record does not indicate who aclually perfomms 1he merketing and
composes the public refalion plans. Therefore, although the beneficiary claime to approve plans, it
tiugl be evident from the record that the beneficiary does not perform the tasks that e has been
assigned to approve. An employes who primarily perfonms the tasks necessary 1o produce a
product or to provide services is nol considerad to be emploved in a manaceral or executive
capacity. Marer of Chierch Scientology International, 19 1&N Dee. 593, 604 (Conmm. 1988,
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Counsel also claims that the beneficiary fits the detinition of a function manager and manages
mumagrers, ciling scveral vnpublishied decistony 0 support bor assertions. However, the AAO is
not persuaded that the beneficiary’s duties establish the beneficiary has managerial control and
authonty over a [unction of the company. The erm “fncion manager™ applies generaily when a
beneficiary does not supervise or controt the work of a subordinate staff at instead is prmaridy
responsible  [or mapaging an “esseniial function™  within the orgemization.  See section
101{a) 44 AW of the Act, § TLR.C § 110044 ANG TF a peliioner ¢luims that the
beneficiary 1s mapaging an essential function, the petitioner must identify the function with
specificily, ardieulate the exsenial namre of the fanetion, and establish the proporliom of the
beneficiary’s daily duties atiributed to manaping the assential function. In addition, the petitioner
most provide a oomprebensive and dewailed description of the bencficiary's daily  doties
demensirating thal the beneficiary managees the function rather (han periorms the duties relating
to the tunction. In the Instant matter, the petitioner claims the beneficiary’s wital fanetion is
“oversceing the manapement of the company™ and  “oversesing the operations so that the
company performs at a profitable level.” The petitiongr afso claims that becanse the beneficiary
huas “wital discrenionary awtheority in the operations of the business, including personal matters,
sithjeet only 1 the approval by the Bounl of Dircctors.” he manages an cssential function of the
company. However, to allow the broad applicanon of the erm “essential function™ to include
such broad claims, without identifying a specifie fanction, would render the term meaningless.

Moreover, te recond does not sufficiendy demonsirate that the beneficiary will mpanwre a
subardinate staff of professionat, managerial, or sipervisory personmel. Omoappes], eomsel claims
that the beneliciary “manages mamagers in addition to manaping a vital function of cur company
— pyerseelng the managernent of the company.”™ The TLS. organmicationgt chart submitted on
appeal indicales thal the beneficiary manapes two sales mynagers, » service and storage manager,
an instailation manager. and a cues salesman to be hited in May 2003, In return. there are two
salesmen under the supervision ol the salcs manager, three salesmen under the supervision of a
second sales manager, @ serviceman to be hired in the futre under the supervision ol the service
and storage manager, and an iostaller to be hired under the supervision of the installattem
mansger. Althourh the organizationad chart reprasents nine omployoes, al the time of fHling, the
petiticner only employed Lhree individoals including (he beneliciary. The petitioner claims that
since the extension reguest was submitted “the company has increased its payroll by hiring 7 new
workers over the past & months” and an installer will be hired m Apnl 2003 und o serviceman and
cue salesman will be hired in Muay 2003, However. the petitioner must establish cligibility al the
time of ﬁ]ing. A visa petition may not he approved a o Tolure date after the petidoner or
beneficiary becomes eligible under a new set of facts. See Mutier of Michelin Tive Corp., 17 1&N
Dec. 245 (Reg. Comm. 1978) L7 addition, 8 C.FR. § 2142030 allows e inlended
Uniled States operation one year within the date of approwal ol the pefition to support an
eXecltive ot managertsl position. At the time of filing, the petitioner had not reached the point
that it can employ the beneficiary in a predorminantly managerial or cxecutive position.

The AAL) notzs that aliboupgh the petidoner submied several W4's and resumes for i
employees, this evidence is insufficical Lo establish that the petitioner has actually hived these
employess. Sinply going on record without supporting documentary evidencr 1s nol sulftcient for
purpases of meeling the burden of proof in these procccdings. Marter of Treaqsure Craft of
Caltfornio, 14 I&N Doc. 190 (Reg. Comm. 1972
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Counsel also claims that the beneliciary doss oot porform administrative tasks because the
pettoner uses the secrewnal and cledcal services provided in the lease and an independent
accountant, Flowever. the invoices provided on appeal are daled alter the petition was filed. The
evidenee submitted docs not indicate that these services were provided prior 1o the time of filing,
Apain. eligibility must be established at the time of filing, See Matter of Michelin Maiter of
Michefin Tire Corp.. supra

In addition, the AAQ notes that the unpubtished decisions that counsel ciles are not binding.
White B CF R § T03.3c) states that CLS precedent decisions are binding on all CI8 employess,
the same is not true of unpublished decisions. Therclore, the AAQ is not bound by the
snpublished decisions cied by counsel.

After carcful comstderation of the evidence, the AAD must conclude that the bencficiary has not
been aud will nof be employed primatily in a qualifying managerial or caceulive cupacity. For
this reason. the patition may nob he approved.

Although not explicitly addressed by the direetor, the AAQ is not persuaded that the beuchclury
has been employed in a managerial or executive capacily abrowad as delined at saction 101{a}44)
of the Act, B LLS.CL § 1101 (a)A4). As previously stated to establish L-1 chgibshicy under section
TOLGa(15)L} of the Act, the petitioner must subinit evidence that within three vears preceding
the beneficiary™s application for admission inio the United States, the forsign organization
employed the beneficizry in g qualifying managerial or executive capacily, or n a specialized
knowledge eapacity, for coe continnons vear. The pelitioner has not submitted sutficient evidence
10 establish that the beneliciary’s cmployment abroad was of a gqualifying naturs. As the appeal
will he dismissed vpon the prounds previousty discussed, this issue need not be exanmined forther.

In visa petition procesdings. the burden of proving eligibiliy [or the beneft sought remaing
entitely with the pelifioncr. Section 291 ol the Act, & T.5.C. § 1361, Here, thar burden has oot
been met. Accordingly, the appeal will be dismisscd.

ORDER: The appeal is dismiszed.



