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DISCUSSLOMN; [he Thrector, California Service Center denied the emplovment-based visa petition. The
maler s now before the Administative Appeals OMee (AAD) onoappeal . The appeal will be dismissed.

The petitioner is a corporation organixed in the State of Calilomia in December 1994, T provides courier and
tansportation serviccs, I seeks to employ the beneficiary as its president. Accordingly, the petitioner
endeavers fo classify the beneficiary as an employment-based immigrant pursuant to section 203K [)(C) of
the Tmmigration and Natiopality Acl (the Acth 8 TIS.C0 § 1153(bY 1M C), ax a muluvational executive or
mapasce.  The dircetor determined that the petitioner had not established that the beneficiary would he
cmploved in 8 managerial or executive capacily for the Uniled States entily. The directer also determined that
the petitioner had hol established a qualifying relationship with the bencticiary”s fovcign emplover.

Om appeal, counscl far the petitioner asserts the director erred in his decision.
Sucuion 203(h of the Act states in pertinent pait:

(1 FPriority Workers. —- Visas shall first be made available . . . to qualified immigranls who
are aliens described inany ol the Tollowing subparagraphs (A} throueh (C):

i Curtain Mullinalional Execuives und Wlanasers, -- An alicn is described
in this subpuragraph il the alien, in the 3 vears preceding the time of the
alien's application tor classification and ademission inla the Thiled States
under Lhis subparagraph, hus been emploved for ar east 1 year by a tirm
or corporation or other kegal entity or an affiliate o subsidiary thereol
and who seeks w enlder Lhe Undled Stales in order to continue to render
serviees to the same employer or to a subsidiary or affiliate thereof in a
capacily thal is managerial or executive.

The lamgnage of the slabule 15 specie in limilmg this provision o only these excoutives and managers whe
have previously worked for the firm. corperation or other legal entity, or an alfilisle or subsidiary of that
catily, and are conning to the Thited Stated to work Tor the seme entity, or its aftiliate or sebsidiary.

A United States emplover may Nle a petiion on Fom 1-140 for classification of an alien wnder scetion
203(b} 1N C) af the Act as a multinational executive or manager. No lahor cenilication is regquired for this
classilesiion.  The prospective employer @ the Uniled States must furnish a job offor in the Jovm of a
statement that indicates that the alien s to be employed in e United States in a managerial or excowtive
capacity. Such a stalement must clearly describe the dities to be performed by the alien, See 8 CT R

§ 204.5(H5)-

The first issue in this proceeding is whether the petitioner has csiablished that the beneficiary will be
emploved in a managerial or executive capacity.
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Section 10 a4 (A) of the Act, 8 US.C. & 1101{(aN44)(A), provides:

The term "managerial capacity” means an assigmment within an oroanization in which the
cenploves primarily

iL.

il

manages the organization, or a department, subdivision, function, or
component of the arganisation;

supervises and controls the work of othar supervizory, professiomal, or
manaygerial emplovees, or manages an  essemhial function within the
arganizabion, or a depamment or subdivision of the organ toation;

il amolher employee or other employeos are directhy supervised, has the
authority to hire and fire or reoommend those as well as atwr persommel
actions ($uch as promoetion and leave authorization), or il no other emplovee
is directly supervised, functions al a sentin level within the organizutiomal
hierarchy or with respeet to Lthe function managed; and

exercises discretion ower the day 1o day operations of the activity or [unetion
for which the emplovee has muthority. A st ine supervisor is mn
considered to be acling e o manayerial capacity merzly by virtue of the
SIPCTVisOrS  supervisery  duties unless  the  employees  supervised  are
professional.

Section T01{a)(+4)( B) ol the Act, 8 U1.5.C. § 1101 {a)}44)(R), prowides:

The term "execulive capacity” means an assignment within an organization in which
vrnplovee primarily

iii.

iv.

directs the management of the erganization or a major component or funclion
ul the organization;

establishes the goals and polivics of the organizaliom, component, or
(unclive;

cxereises wide latitude in diseretiomary decision making; and

receives only genersl supervision or dircetion from higher level exceulives,
the beard of dircetor:. or stockholders of the ereanizalion.

Flue ptitioner stated the beneficiary’s duties tor the petitioner as:

the
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Plans, develops and dircels company polivies, operations and practices of a souricr and
speeial delivery transportation company: Bstablishes the company’s poals and polices and
oversecd that operalions are being camied out in accordance with thege goaly and palicies.
Determines procedures and programs in scheduling  drivers, establishing raics and
determining vohicle requircinents,  Reviews, updates and analyecs policics, practces and
procedures to ensure thar the operations are prefiable, at optimem efficiency and cosl
SAVINgES.

The petitioner also submined an organizavional chart showing the beneficiary as prosident.  The chart
identified a general manager and a scerctary below the beneffeiary’s position on the chart. The chart ineluded
the positions of finange officer, dispatcher, and maintenance officer sach reporting to the general manager;
and, the organization’s drivers repoiting 10 ¢ Gnanee ollicer, dispatcher, and maintenance officer. The chart
identified omly the beneticiary and the Feneral manager by name.

The petitivrer’s Culifurnia Forms DE-6, Employer’s Cuarterly Waaoe and Tax Relum, for the quarter ending
March 31, 2002 showed eight individoals emploved in February and March 2002, The June 30, 2002
Calitornia Form DE-6 lisled a todal of 16 emplovess but indicated that onlx 11 individuals were employed in
May and June of the quarter. The California Form DE-6 showed that several individuals werked part-iime,

Tke dircctor abscrved that the petitionzr failed to indicate on the 1-140 Immigrant Petition for Alien Worker,
that it bad fited two previous petitions seeking this beneficiary's classification as a manager or execudve,'
The dirgowor determined (hat the petitioner’s preantzaticnal girmctere did nor possess the oroanivational
complexity to warrant an execuitive positwm, und that the petitioner's organization would necessarily require
the beneficiary o assist in day-to-day nen-qualifving duties because the organization only craployed
16 individuals. The director concluded thal (he beneficiary would be, in essence. a. firei-line supervisor of
non-professional sid non-supervisory emplovees, Finally, the dircetor delertnined that the petitioner had not
cetablished that the beneficiary would manage or dircel a fimetion of the petitioner but wouwld primarily
perform the petitionet’s operations | ackivilics.

Om appeal, counsel for the petitioner claims that neither the petitioner nor the bencliviary had knowledes of
prior I-140 petitions being filed, noting that any provivus pelitions woold have been submitted by a ditferent
atomey, Counsel asserts that in this matter, the director did not take into comsideration the reasonable needs
of the petitioner hut instead looked stricily at ils size when concluding that (e hencficiary’s assignhment
would not be tn a managerial or executive capacily. Cuounscl also provides examples of the beneficiary’s.
decigion-making skills.  Counsel states thau ihe heneliciary planned the petilioner’s expansion, deeided
whether to lease of purchase vehicles, established competilivo rale sirsetures, determined cost reducing areas
in the business, determined advertising or marketing lans, negotiated loans, and revicwed the direction of the
company to determine ways (o nprove the company’s busincas. Connsel also indicates that the beneficiary
maintains a flexible operation, reviewing, improving, and changing the company’s services and expanding
inlo new markets, Fioally, counscl comiends that the petitioner’s geweral mapaver and finance olicer
positions require professionals with bachelor degrees.

[ . ey . . . . . v
I'he previons petitions and supporting docoments are included in this record of proceeding.
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Counsel’s claim thal neither the petitioner nor the beneficiary had knowledye of previous [-140 petivions lacks
credibility. The beneficiary signed both previouwsly filed petitivns on the petitioner’s beball, Doubt cast on
any aspeet of the pelilioner’s proof may lead to a recvaluation of the reliability and sufficiency of ihe
remaining evidence offered in support of the visa petition, Mazter of I, 19 T&N Dee. 582, 591 (BIA 1988).

Counsel correctly points o, that the director based his decision on the size of the petitioning enterprise and
did nol take mte account the reasonable needs of the petitioner. Moreover, the dircelor bascd his decision, in
part, on ag improper siandard.  The dircewer’s view that the beneticiary would nevessarily assist in day-to-day
non-quatifying dulies because the petitiener only employed 16 mdividuals is ondefined and unsupported. The
director did nat articulate a ratikmal basiz for finding the petitionct’s stalT or structure to be unreasonable. See
sectivn 1010445 C) of the Act, 8 LL5.C. § TOT(a)44% Y The fact that a petitioner is a simall business or
engaged in a partivolar indusicy will not preclude the heneficiary from qualitying for classification wnder section
203(bX 1K) of the Act.

Brespite the director’s lack of an articulale and reasonable basis for his conclusion that the bencficiary’s
azsignmmcnt would nol be in x primarily managerial or cxeculive capacity, the AAO cannot conelude that the
lotality of the record supports a managerial or cxceulive classification for the beneliciary. When examining
the executive or managerial capacily of 1w beneliciary, Citizenship and Immigration Services (CTS) will look
first to the petitioner™s deseription of the job duties. See 8 C.FR_E 214 2(1(3)(it). The petitioner provided a
seneral description of the benefietary’s duties indicating that he developed. dirceled cstablished, reviewed
and updated the organization’s soals, policies, operations, and programs. The description provided is not
comprehensive and  borrows  liberally fromn the  statory  definition  of excculive  capacity.  See
YO (aX 44} By, Speeilies are clearly an important indication of whether a beneficiary’s duties are primarily
cxeculive or managerial in nature, otherwise mecting the definitions would simply be a matter of reiterating
the regulattons. Fedin Bros. Co. Lid v, Seva, 724 T Supp. 1103 (F.ONY. 1989), offd w05 F.2d 41 (20
Cir. L9U0). '

The lack ula detilid description necessarity required the director to scrutinize the petitioner’s siatfing, inclding
its orgamisalional ¢hart and documents independenily confirming the employeient of those designated o the
organizational chart. A thorough review of the petitionor’s California Forms BE-6 and the petitioners
organizational chart reveal the petilioner’s fwilure o establish that the beneliclry would perform primarily
managerial of execntive tasks. The organizational chart identifies enly the beneficiary and the weneral manager
by name,  ‘lhe general manager’s nwme does not appear on the pelilioner's California Torms BE-G. The
California Forms DE-6 show that the petitioner only employed 11 individuals in May and Fune 2002, not
16 mdividuals. As noted above, several of the petitioner’s emplovesy worked part-time.  The Tnformation in the
record, when Lhe director made his decision, was insufficient to substantizic that the beneficiary would perform
the petiticner’s managerial or excoutive services. The peditioner had not provided sofficicnl, cvidence o estahlish
that it acally ¢mployed individuals in the positions of general manaser, finmce otficer, dispaicher, and
maimienanes persod, thus relicying the beneficiary from porfrming primarily noo-qualifying dutjes,

Ceunsel’s statoment, on appeal, regarding decizions the beneticiary made appear to relate to decisions that
any owner of 4 company would make. Muny of the decisions are decizions necessary to contimue the actual
vperation of the bosincss. T is not clear trom counscl's statement that the hencficiary implementud the
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petitioner’s plans and policies through the work of the petilioner’s other emplovees. The record lacks
evidenee regarding the actual nature of the work the bensficiary’s subordinales perform. The AA(Q can
surmise that thie pelilioner employs some part-time and some (ill-rime drivers. The AAD can speculate thal
the petitioner employs a dispaicher 1o coordinate the drivers. However, the petitioner has not provided
sufficient evidenes regarding the duties of the wenoral mapager, the finance offfeer, or the maintenance
worker to conclude thar these positions are professional, supervisory, manayerial, or stificienily relieve the
beneficiary [rom pertorming primarily firgt-hoe supervisory duties.  TFurthermors, the AAQ declines Lo
speciiate on or surmise the actual duivs to be performed by the petitioner’s cmplovees.  The actual duties
themselves ruverl the rue nature of the employment.  Fedin Sros. Co, Lrd v, Sava, 724 7. Supp, 1103, L1108
(HILN Y. 1989), aff'd. 905 T.2d 41 (2d. Uir. 19940). “The petirioner beara the hurden of establishing cligibility,

In sum, the petitioner has not provided sullicient docementary evidence Lhat the benefictary directs the
manapement or manages the organization o an cssenitad Ametion of the organizalion, ruther than performs the
petitoner’s essential operational and sdministrative tasks. The peudoner has not provided evidioncs that the
beneliciary supervises and controls other supervisory, professional, or manaserial emplovees. The petitiomer
has not established that the beneliciary's assiynment is primarily manzperial or sxecutive.

The seornd issuc in this proceeding is whether the petitioner lias established a gualifying relationship with (he
bencliciary 's foreign employer. Tn onder (o qualify tor this visa classifiewion, e petitioner must establish that a
qualitying relationship cxisls between the United States and loreiun entities in that the petitioning company is the
same emplayer or an affiliste or subsidiary of the foreign entity. See section 203(0Y1HC) of the AcL.

The regulation at § C.F.R. § 204.3( 027 stawes in perlinent part:
Affliate means:

(M) Cme of teea subsidiarics both ol which are owned and controlled by the same parent or
idividual;

(B) Cne of twa lepal emtities owned and cantralled by the same group of individuals, ach
individual owtnng and controlling approxirmaicly the same share or proportion of cack entity.

Muftinationad means that the qualifying eniivy, or its atfiliste, or subsidiary, conduets business in
Lwox o more countrics, one of which is the United States,

Subsidiory means a fnm, corporation, o other legal entity of whicl 1 parcnl owns, directly or
indircetly, more than hall ol Uhe entity and controls the erity; or owns, direerly or indirectty,
hall ol the entity and controls the cutily: or owns, directly or incirectly, 50 percent of 1 50-50
joint wentare and has equal control and velo power over the entity: or owns, direelly or
indircelly, less than half of the cality. but in fact controfs the entity,

The petitioner claims that it s affiliated with the beneficiary™s overscas cployver. The petilioner asserts that (he
bencliciary’s wife is the fneign ontity’s sole proprictor. The petitioner claims (hal the beneficiar’ s wile owns
and controls 65 pereenl of the petitioner’s outstanding shares and has been granted exclusive voting Hebts for all
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the interest pwned as community properly with her husband. The petitioner provided & copy of share cermificate
number “17 showing that il had issned 350 shares of the 500 shares awthorized to ik beneliciary and his wilk as
COMTuily properly.

The divector determined thai the petitioner had not provided sufficient evidence W Jdemenstrate that it was
aftilialed with the foreign entity in (his matter. On appeal. counsel for the petitioner asserts that the
heneficiary’s wife is the sole proprigtor of the [orcign entity and owns 70 percent of the petitioner’s
authorized stock. Counsel cites several unpublished decisions i support of his contention that stock
certificates are sulticient 1o eswblish prool of stock ownership. Counsel contends that the director misapplied
the term “affiliatc™ and has iimproperly concluded that the petitioner musl submit evidence that the forcign
“parent” company has purchased the interest in the petitioner. Counsel also observes that CLS has acceplud
the petitioner’s affilialion with the overseas enlily in past approvals of the beneficianys T-1A inlmcompany
transroree classification.

Counsel’™s agsertions are nol persuasive.  The record conlzing the petitioner’s Tntcroal Revenue Service {iR5)
Forms 1120, U5 Corporation Income Tax Retunn for the years 1Y, 1909, 2000, and 2001 . Fach of the TRS
Forms 1120 a1 Schedule L, Line 22 shows that the petitioner has nol issued auy common stock. The record thus,
comtarns significant inconsistiencies regarding the potitionar’s actual ownershdp, It s incumbent upos the
petitioner 1o resvlve uny inconsistencies in the reeord by independem ahjective evidenee. Any altempt to explain
or reconcile mch inconsistencies will mat sutfice unless the potitioner submits competent ohjective cvidence
pointing ko where the trath hes. Matter of Ho, suprar.

In addition, altheugh the petitioner has presented meorporation documents, it appears that the benciiciary and his
wile eat the petitioner as a sole proprictorship. “Uhe petitionet’s own cvidence confirms that the beneliviary and
hiz wile do not regard the petitioner as a legal ettty sepurale and apart from s owner of owners. The AAD mns
conclude that the petitioner is a shell company created tor the benelieisry and hiz family Lo transter to the Unived
Statoa.

Further, ir a previously submitted perition, the petitioner indieuled that the beneliciary, not his wilke, owned
the overscas entity as a sole proprietorship. In addition to this inconsiswney in the record, the claim by the
heneficiary or his wife to be the owner and scle proprietor of the foreign husiness raises the guestion of
whether the foreign business continues to de business abroad. The pefitivner has subntitied 2 number of
invoives and payroll records for the foreign entity. lowever, Lhe director in a previous decisiom yuestioned
the anfhenticity of previously submitted invoices, noting that the mvoices were net=gequential in date and
number. The AAQ takes note that the foreiym entity’s invoices provided with 1his petition are ropies and
appear sequential.  Flowever, evidence that the petitioner subtiis alter CIS points out the deficicneies and
incongisteneies in the petition camnot be considercd mdependent and ohjcetive evidence. [ this matter, with
the incomsistencies previously observed, tle AAD would require originals to subsiztiate that the foreign
entity continocs o do business as required at 8 C.F.R. §204.5(02).  Also as the dircetor observed in a
previous decision, the minitnal wages paid 1o the loreign workers and small income senerated suggesl thal (he
foreign cnlity does not engage in systematic, continwous, and regular business,
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Finally, counsel’s citation L unpublished decisions carry little probative valuc and are not binding on CIS in
its administration of the Act. See 8 CT.R. § 103.3(c). Moreover, counsel’s reference to previously approved
L-TA imracompany transferee petitions does not establish that the beneficiary's classification is approvable in
this proceading.  The director's decision dues not indicate whelher he reviewed the prior approvals of the
other nonimmigrant petitions, However, If the previous nonimmivrant petitions were approved hased on the
same wsupporied and contradictory assertions that are contained in the current record, the approval would
constitute clear and gross error on the part of the director. The AAQ is not required to approve applications or
petitions whore cligibility has noi been demonstrated, muerely because of prior approvals that mav have been
crraneous. see. e.g Matter of Clurelt Scivniedogy Internationsd, 19 14N Dec. 593, 507 (Comm. 1988), It
would be absurd to suggest that CI8 or any ageney must treat acknowledged cirors as binding precedeant.
Suwvex kngg, Lid, v. Monigomery, 825 T.2d 1084, 1094 (Gth Cir. 1987, cert denied 485 T3.5. 1008 {F98R).

Tn visa petition proceedings, Lhe burden of proving cligibility for the bencfil sought remains entirely with the
petiioner. Section 201 of the Act, 8 U.5.C. 8 1361, Llere, that burdin has not been mul

URDEER: The appeal is dismissed.



