
: Petition for  a ,Uunhlrr~jgr.arii W0r.kcr. Pu~awlil lo Se~lic.rr~ 101 {:u)(l ?XI.) o f  c l ~ t  T J - I I ~  istatio~! 

;~nrl Nalilnlal it], Act, 3 L-.S.C,. $ 1 10 1 (a)(] 5XL] 

T h i s  ir ~ h c  clccisjon of the Admini.sts;irivr! t1ppe:tls I.)nim in > u ~ ~ r  C;IW. All Jucunlmb hiivi: been reh~rned to  

the ofiicc that originally Jccidcd your cnse. An:; fiirtIier i u q n i ~  must h ttnnclr: to that  otlicicc. 



DISCUSSLON: 'i 'he mi-ccttw: C'alifbrnia Scrvica Center denied tbe employment-based visa petitleu. The 
rrialicr Is now before the Adnlinistrntivc App~als 0Kcl.t (AAO) mr appal.  The appeal \+ill bt di.qtrrisl.;~d~ 

Thc petitioner is a co~porrrtion o l - ~ ~ t r d  in 111~  Swtc orCalirtj,tnia in r)eccmh~r 1994- -11 pmvi&s :cwi.m  MI^ 
u.;u~sp~itation snvicca. TI seeks to employ the beneikiary as its presidet~t, Accordingly-, the petitioner 
endeavim tfi claqsi* the belleticia: as an emp1oymm~-based immigrailt pursuu~t to sa$iun ZO?(b,y l)[C) of 
ihc Tinm igdtictn nnd Natimali? Acl. (the 14~1). 8 T.'.S.C;. 4 1 153(b)(l)(C), iis ;r mirlciu:~tiunal e~ec~rti\(e or 
m m g u .  'X'hc ~ ~ T C ' C L U T  d t ~ r n l i t ~ e d  tliat the petitio~ler had not established that the bor~eticinry would hr; 
cmployed in n nlanagerii.11 or execulivcrapncil2; i i r  flit Uniied Slaks enljLy. 'I'k d k e ~ t v r  dsu drtmlined that 
the getitiuiio- had nt~L ~s~abl is l i~cl  a qu~1iQi-g relationship m-it11 the bcncficiaqr'2 fmign ctnpl~>ycr. 

L)n ;rppcd, co~inscl fnr the ~~ciitioner asserts i l ~ e  dirw.tor erred in his decisirsn. 

S u c ~ i m  203(hj of the  Act shtes in pedilent p u t :  

(I j Yrniorit)- Jt'orkers. -- Visas d ~ l l  first ha made x~~ailable: . . . to qualified inlmigmrlls wlrn 
<are aliens desciil~ed ~ I I  iiov ~1.r 1.he L, [lowing s u b p i i r ; ~ ~ q h s  (A) t l~o~r-gj~ (C):  

{ C c ~ a i n  Mul~i t~n~iot~ul  Lx~c~llives mcl Managus, -- An aliw i~ dcscribod 
intllis subpiungal>l~ if h e  nlien, in the 3 years preceding the time of the 
nlieli's npplication ih cL~ssdi~atiofi mid arlmission itilo Lhc IT~iild Xlules 

rrndcr  his nuhparag-raph, h w  L.;>c..~n ~ m p l u y ~ ~ i  for at ka5t 1 year by a firm 
ar c.nrporation or otlier legal entity err fin affiliate nr subsiclixy hcic01 
and ~ v h r ,  scckk crs tnlrr Lhc l l t i i ld Stabs in order tn coutin~rc to render 
sen'ices to the snwe m p l q e r  or to a subaidint? i ~ t  , t K l i h  ~ 1 i c ~ o F  in a 

capacily ha t  is ~nnniigcriiil w rxeculive. 

'I'he Iangi~age nT ihe sta!u~t? is speci hc in lirniling Lhis provisioil to ody those C X C C U ~ ~ S ~ ~ S  arid rnnnagcv wlic 
11ave provict~~sly worked for ihe fir~ii, corpmation 01% od~e r  legal cri~ily, (PI an drdiuk ur ssbsidinr?, of tl-lni 
~rcll.il,s;, a11d a1.c rnning tn :crhr Ilrlikrl Smtc.q to x:t>rk for 1.hc ximc ei~tity, or it? afliliiliate or sslrbsidiq. 

A Uni~vd ;Cjitit~s ~mplr>ym mny Cilc u p~iititm uii I j ' c ~ i l  1-141) h r  chssificatiorl o f  ail aliarr lr~rdcr scchun 
203(kt)(I)(C) of  the Act as a iusltlthmio~lal executive or mann_peln. No la.hi.rr ccr~iCiccrli~>ii is required for this 
classiliciitit~il. Tl1e p r t~pec l i ve  mployir  irl the IJniltrd St;!te~ must fiimish n job offer it) thc: k:rnl of a 

stntment t1ia-t indicates that tlrc alien is trj l?a el~iplugrd in IJK Uhitcd States in a ~na~~aper ia l  exi;crriis.c 
capacity. Such a slalemenl i11usT clearly describe the duties to he pctfnrrncd by  he illiw. ,SPR 8 C.F.R. ' 
5 204.5(~)(5). 

'lie firs1 issue in his pruceeding is whether tile petitioner Iias cs-rabjishcd lba. h e  heileficiary will bc 
elnployed in a tnmagerial or execrrtive c a p x I ~ ; .  



Swtim 10 1 (;i)(-l)(A) of t h e  Act, 8 U .Sac .  5 I 'I 0 l (nx44)(A), prwidcs: 

'1-he ten11 "rn,mgesial rapnrjty'' Encaris ail w+iyniaent within ari ~ ~ n i z a t i o n  in which tlic 
cmp1oyil.c pri~n;wil>: 

I. F T I ~ ~ ~ ~ P A  the org:rnization, or a deppartnlcn5 subdivision, functio~i~ irr 
component of tlit f i p i ~ a l i u n ;  

. . 
11. supervises and ct>mlrnl~ 1.h~ wisk r ~ f  crthzr supe~isory, plwrc~sirmal, 01- 

managerial elnplo~ees. ctr nlan3gth4 ail evsentii~l functioll withi r l  ~ h c  
argani~i~iir,r~,, or d ~ ~ m 1 1 m t  01- subdi~i5ioli of the or-ghl iza~iuu; 

111. i T  lini~Lher e~nplr~>ee w other emplovcos ht'c ilireclly supervised, 11ns ihr; 
authority to }lire ntld lire O T  KCCII I IT~~CII~  hose as RTII as al11cr pc.-svimel 
act intis [Y ucb as promutiun and ]ewe aurhori7atintl). or  i r nij other mployc-cc 
is djrectly wp.r?ised, h ~ n c t i f i ~ ~ s  f i L  a ~mji>l- bvel withiu the ~rgfirtj;~;ilii>nd 
hiernrch~ or \villi wapcel in ~hr: fun~tion mimged; and 

i .  e-wrci5es discraion wcr. Llrc h y  1.0 thy operations cf thc acdvily (clr Culldon 
Ihr which 1 . 1 ~  einpioyee hns nuthorniy. A fiwt i j nc  supervisor' is hilt 

~ol~siclel-ed w he a~iiri:: ~ I E  A. manngeriiil ciipa~ity ~nemly vixtrre uf  tilt 
~upmist l r 's  stpm:isory duties unlcss Lhc. employees s ~ ~ p m - i s t d  are 
prclfessio~~l. 

Sec~inn 1 01 (a)[#)(B) ul'the Act, 8 1J.S.L'. 5 1 1 O l  (aX44)( H), p~nvides: 

The t c a n  " c s c ~ ~ ~ i i v ~  caPcip1' means on assiyiincnt within rtll orgniatltii~r~ ir r  which the 
LTI.JV~OYEC p r i ~ ~ x i l y  

t. directs ths mflnag~mciil i 7 f  thc organization or n ninj or cnllllsonent or fiu~cli or1 

oT~t~i: urgmizatiun; 

i i .  eslablishes the goals antl plicics of the orga r~ i~~ i i c~ i~ ,  coinpallent, or 

rurlclivrl; 

,,. 
1 .  crrcrci9as wide latitude in discrctirmai-y dc~ision making: and 

i v .  receir~es only gmw:11 srqxmision or dircciioi~ Fr<>m higher leb-cl ckcculjves, 
the b t x d  cf d i ~ c t o r s :  or slck;U~olders of the O-qnnixaliun. 

Tltc ~~ljliuncr s;t;rted the I~encficia-y's duties f ix  the periticrl~tr as: 



Plans, de~..eTty>s attd dirmk c i ~ ~ p n y  pr~li~ies,  uperatiom nnd prncticcs of a co~lticr and 
spccial deliverq hmsyortatioll conlpany: Est,tat>lislr~v LIIG siunpnny's goals ;md polices a11d 
~~YCI'SCL'R that i)p~ral.inns are Ileing urried out in n c r d a o c c  nit11 thcsc gmls : a d  policies. 
L)eterluines proceduracs atid pnjgrarns in scheduliilg drivers, estnblisliing raky and 
d e ~ m i n i n g  vchick rcquircincuts. Reviews, updates and clrralyxs policich piactices and 
prucedures to enslire that the crpcratiorls arc prc>h~;lMe, ;rt optillrrin eihcie~icy ~ n d  cosl 
~ R V ~ Y I ~ S .  

The pe~j~inncr also submii~crl m urgiinizdrimil chart showinp the kneflci- 3 s  p~sirltwt. l h  chart 
identiiied a general rnaunger and a sccrctap hclow Lhe bei1efici;ri-y'~ psitioi-1 ou &e cllart. Tllc r;li;irt iilcluded 
t l i ~  posilions {IT Cinancc off~ccr, dispz-khcr, wd rnaiute~tance ofticer each rzp[n~ing tu tlx genela1 nlanugr;r; 
;md, the organizztion's c11-ir~er-s repor~irlg 1:o l l ~ c  f i m c : c  uIfilicer, dispatcher, and ~nnilltenancc fifliccl-. 'Ilhe chirt 
idcn~i Tisti rjn ly the L~eneiicinq md the penera1 ninnngcr by ilflrric. 

'l'lic: pc ~i l i u i : ~ ~ ' ~  Cdiiumia Forms DE-6, Bnplctye r's Quarterly '&'~gc ar~d 'I'ii,~ Kelum, h r  the qnnrtern cndin ;; 
hhrch 31i  2002 shm-ecl' eight itidividwls crnpl~jyed ill February and March 2002. Tkc. June  3U, 2002 
Caldornifl Form DE-6 lisle4 .ri ~ d a I  r ~ f  1 fi empl~yces but indicated that otily 1 I individuals vcre ctllplo).ed in 

May mcj .lunc of thc quarter, The Califor-rlia Fornrn TSF-6 xht~wcrl 1 1 ~ 1  S C Y L T ~ ~  individuals wet-ked'part-lime, 

Tlic diiscctrslm nb~crvsd l h d  lhe pelitiunzr failed to indicMc on the T-'140 Ti-nrniF:mt .L'etiti~n hi- Alicn Wclrkcr, 
t h t  it had filed  YO prmious petitinns saekin: this bcacf icky 'a classitication as a rrlarl:lgEr ur emurive. '  
TIic di xcmr rlclcminerf [hiit 111~ paiti oi~er's n~~ganizationfll RI rnct l r r c  r lid no[ pc~ssess the olnpani xatiunal 
complexi~ to warrant an acwt ivc  pmibi>n; md 1:liri. tbe petitioner's orgenie~jlsn wi>rllJ n e ~ e s w i l y  requirc 
iho bcr~c[iclmy LC> wsist iu d a y - t d a y  nm-qualirying du~icl.; b~xnrrsc the 01-.gallization or~ly cr~rpluyed 
16 individuals. The director concludd 1ha1 Ibc! btnehiitr5: ivoold be, i n  essencs a. Iiw1.-Line superviw~~ of 
nnn-profkz.sioml nod nor1-supc.r;isi,r4.y miployxs. lianll>;, the dimcror ddcnnineli tlraf t l ~ e  petitioner liarl nut 

cstablishcd Il.rat the belieficiv would nlonapc iw Jii-ccl u ful~~t ion of the petitioner bui wc~idd prirnmilp 
pclhr l i~  the petitioner's ~ l ~ c l . a L i t r ~ r u  I nctivitics. 

cm ;~pped, cwuwI for thc pctitior~w claims lhirt wither the petitio~wr nor ~ h c  b ~ ~ i c f i u i q  had knowldga 
prim T-140 pcti tiitns I~ehg filed, noting that arly l r ~ v  iuw gctilions wu~l i l  haw been s ~ ~ h r n  itkd by ii ditteren~ 
ntlcrnIey. Counxl awerts thar i r ~  this mailer: 1 . 1 ~  director did not m h  into ci>treideralinn the rensonahlc n ~ d s  
fir Lire petj tiuiler hut instead lmked stri~il y ;il its sire when coucludi tlg that: Llir hc~icficiaq ' s  nssignrnsn~ 
wroull ac7t be +TI a inw;c~crial or executis~z capx.iLy. Cuur~xl  nlsu pruvides examples of t t~c  bmeiiciary's. 
dcsjsion-innking skiski C011il sel mtes t h x ~  I lrc heneilciay p1,mmd t l ~  pdiLi0nnt.r 's expansion, dcci &I 
whether to lt=~ss or p ~ ~ t c h ~ x ~  vehicles, established compt~ilivu wLe slructures, dttermincd cnsl xdaciug are&< 
in hc: bwincss, dcter~nineb acl~wtisirig or rnd~kctjnl;:  ldnns, uegohtzd Ioarls, a114 rcvicwcd h e  dire~tinn or  d1e 
cuinpaoy to detennin t nyal;s 10 hpruve h e  cumymy ' s  husinc,w. Cr~onsel ;ilso iuclicntes that thc hmeficiny 
t~~airllaink a nexihje operntion, revicm-in@, iingrrtring, and clmsiug thc G O Y ~ I ~ W ~ ' S  +et-viccs and cxpniidii.rg 
intu new 11i;rrkets. rkztl ly,  COLLTISF! urn~~nd;; that the petitioner's ~mi r rn l  i~lmxgcr m d  f i i l ~ ~ ~  +:>~ILET 
pnsitictils reqvire proTkssiunals n ill1 twchclilr degrees, 

. . . 

L 'I'lie yrevinns petitirsns and ~ulpcjrtjug docol~ients inclukd in tlk record of praceeding. 



Counsel's clni~bl Ura~ i~c i~hw h e  petitiuiler nor the beneilciory 1 1 ~ 4  know tcbgc uff:l>rcvio~rs 1-140 ped~inns lacks 
ci~ditiilit:, 'l'he bel-leficia~y signed 1>t7tll pr'tviiru5Iy f i l d  pcliliuns on the petitioner's hct~df. Uoubt cast on 
any aqpccr of ltrc pelilioner'h proof miiy lend to n wtrralualic>n or the relirrbiliy md sut'tidc~icy of the 
reu~ninins widmcr: ol'~e~-erl i l l  sumc~rt uf  the vka petition, jlfctnsr r+fTTt?, 1 9 TBN 13cc. 582,59 1 (DTA 1 9881. 

Counsel correctly points nnl. lh;~l. lhe director l ~ ~ s d  his decisiol~ on thc siw tlie p&aoning eo~crplise :ind 
did m i d  t;&e im-k~ nccolmt the reaso~~r~blc nccds oC  lie petitiuwx. Moreover, tlie dimiw bawd liis decision, in 
part, on ou improper s ~ ~ i d a d .  7hc ri ircc~~x's v i m  t l ~ t  tlle h le t i c i a r y  w~>uld r i w ~ ~ ~ ~ r i l y  i i ~ ~ i ~ t  ill day-to-day 
non-qudllyiug d u l i ~  because the petitioner only crnplr?ycB 16 in~livid~iirls is 1IILdcfiw1 and unnuppmed. The 
d & ~ r  did n d  articul~tc a mtiuiial bdsk f ir  finding d~ petitioner's or sLri~.trm k be u.tuewm&lo. ,%c 
;-;r~Livii lU1(fi)(#)(c) of tho Ad, 8 U.5.C. 5 t 1 f l l ( i~dd)(c) ,  '1he h'act that a petitiorlcr is a slrlall brrsiness 01. 

engaged in a particular hduslrq. will ilor p ~ l r l d e  the hene.ticiaty fmm qrialirying fm c1;rssification ~tndcr section 
2W[bXl KC) of the Act 

Despite the d i ~ f l i > r ' ~  lack of an anicir hk m d  reasonable basis fnr t r  is ccmclusirm I hilt the bwlcficiaty 's 
sssipnr~lct~i would ntlL lw in a prilllxily mana_perinl or cxcculivc: capacjtv, the A40 canriot conclude that the 
Lnhl ily Llie record supports n mnmgcrid c>r cxrculivc cfnssificntion ikr the be~reliciury. 'i'v'1-1~1 m r n i ~ ~ i n g  
the execlrtive or ~nariagel-ial ca~~acily uJ lhil baelkiary, Citizenship nlld Trnrnigti~IJc~il Services (CTS) will Itujk 
firnsl ti7 tlir pcl.iliimi~'s ijcscriptictn of &e job duties. SPP 8 LC:. t'.K. $ 214.2(1)(3)(ii). Tht pctitionm provided a 
smler+il description of the knciiciary's ~ L I L ~ ~ S  indicijting that he d e v e l o ~ d  d i r ~ c k d  csmblishd, revie.cvc4 
.L. 

and updated llic rjrganization's gods, policies, ~peratiurls, ~ L L I L I  ~ ~ r t . ~ ~ m n ~ .  .The description provided is 11d 

co~llprchcnsiue aid bom%'is liberally €rim 1 .h~  slalutnly clefkition o f  cxtculiue crrpaciQ'. S'CL~ 
IUl[aj(44XB)(ii;). Spccitics arc clearly ;ul inlportailt I o d i ~ t i o r ~  ~I'whcLher ;r h e f i c i q - s  duties nrr: priinal-ily 
cxcc~llivr; or m m a ~ w i a l  in natrtlne, otl~erwisc rncctiilg the definitions wtmld sirr~ply bc i i  n~iiiter of ineitc.miirrg 
the i~gulations. F ' i ~ d i ~  firus. I~J.. Lfd, 11. .Tmluy 723 T;. Siipp. 1 103 (.E.D.N.Y. 1988), ufl'd: Y [ M  F.2d 31 (2d. 
Cir. t 990). 

The lack trTd tlcbdlctl ~lescriflm ne~essarily requircd Ihc rlirechr to scrutinize thc pctif!t>~zcr's sl;iffing, iml~~dit~:: 
its o~-g,aiii,:il.icn~d Jiart ,md d m i m a l t ~  inclepc~iciL~11 cd-mninp the empl~~yniclnt o f  thuw desigiatod {rn the 
o r p ; u ~ d o l ~ a l  d~ar t .  A Lh(?rcwgl~ review of the p~~iticrny's Califxnia Fornis DE-6 and thc fiuoner'h 
~ r g m i ~ ~ l i m a ~  chart rwei~l  the peti~ioner.'~ hilurc lu est;~blisl~ that d i ~  kncficky wo!~ld perfnrrn fiiuarilj: 
miri-~apial or executive LIE~R. 'l'lie mg;~uizational ctiart idcriLICi~s ui~ly the beneficinry and lhe gm~erd manager 
tr5( mine. ' lht general managm's rl;ime dues not nppenr at1 Lkc pcliljuncr's California rinms DKh. The 
California Forn~s L>E-G ~110: tliat the [Miliorit~ U~I ,  employed I 1  indir;lduals il May and Junc 20U2, not 
16 hdividuals. As noted allnvc, ~ c v c ~ x l  u f  the pditianrr5s crnyloy&s wurked par-ti~nc. l-hc in kmnrrtion in the 
record, ~ h c n  Lhe director made his dzcisioli, wss i~sufficier~i to subritnliLidc ~ h d  t l~e  Iwneticiary wtjdd perf~1.m 
tllc petitioner's nla~iagr.riul VT c x ~ u t i ~ c e  s ~ ~ i c e s .  Tlit [~r.:liiim~r h d  i~ut  pm~ided s u f f j c i ~ ~ ~ .  cvidalce ro tqahlruh 
that it actually clllploy~i iindivid~~nls in thc p~i l i in is  of geuernl Inanagg? finance ofiicer: dispicher? ancl 
m ~ i n  Ieniu~ce person, thus wlicicr ins the L>ei~&cia~~ h n l  pcr Lming p h a n l y  110~1-cluali Iyiiig ill~ties, 

Cminsel's s h h r r ~ ~ n &  (111 appeal, rqnrdins dccjsiuiw h e  bmeticiary m d c  :qpaar to relate to dccisii~rrs tlmt 
any ijwncr r>C A cnnlpany r~o11ld makr. I b l ~ n ~  of the decisiarls fir+! decisini~s oecessqr to coii~inue the actul  
~ ~ p ~ a k i o n  of the business. T L  is not clear fro111 c i > ~ ~ i i w ~ ' s  s3;tntement that the hoicfi~ituy implen~erilcti h e  



petitioners's pla~is anif pulicies through the work fiP tlw pelitioner's other employocs. T'hc ~ c o r c t  Inch 
o v i i l c ~ ~ ~ c  regardhe the actual iiaturc or ~ h o  work the beodk'rary's suhurdir~aks p ~ I ' m .  The AAU Kim 

m l i s e  that t j~c pdl iu i~er  employs soii:e part-tirnc and snmtl Ttii !-time drivexs. Thc .Ail11 ran speculnte that 
the pmhoner employs a diqmclier 10 coordinate the drivers. Hrlwever, the petitioner hns ntlt provided 
sufticict~~ ~ v i d ~ i i c ~  rcgudiug dle duties of the ~ ~ ~ L ' I - B I  manager, the financt i)IKc~r, ur h e  inaiiitenancc 
worker to  concl~~de tl~ar: thcsc psirium are prufkssiond, supervisoq, rnanqeriil, or s~~fTicienlty relieve the 
be~lcficiary rrrmi periornling primarily tiret-line s ~ ~ p e n i w r y  duties. Furthmrrora; Llie h\U decljnas tn 

~pecuhte c7n OF surmise tha ncl~lat du~ics to k performed by the ~ ~ i ~ i a n c r ' s  c~uployees. TIE a a u d  dulies 
themselves r cvcd  ihr: h e  witwe of the ernplq-n~er~t. F'r:cTivr Ikw. CO., Lrd s7. lTul)u, 7 2 4  '1'. Si~pp. I ID3+ LlOX 
(K.Tl.N .Y. 1989): @ify 905 T.2d 41 (2.d. I:ir. 1 YYO). 'I'he Wtinner bmrs ~hr: burden uf &blishing cligihilily. 

In s unl+ the petit iol.reln 1 ras JIVL p [or i~lcrl suficient docuinenm~ w i h c c  tlxi t rlll.le kneficiary directs the 
nlauagrmctil: am rnFu7ages the or2:inizntion or ~n cnsstulial function of the orgat~idion,  nilhm tllm pel-forme Lhe 
ptitionzr's essentid ~ p ~ ~ ~ l i i ~ i i a l  wid ;ir;jmililistrrative tnsh.  Thr: p t ~ i d n n c ~  has not prwided euid~ncc that the 
k t r  eliciw, supms~iscs ml controls i>lllern supr rvisury, pruIcs siun;il, or 11.rana~er ial c r~lphyees. The petitimcrr 
h not established that t l ~ c  hcr~clicifiry's xssiu,mnent is primsriJy men&gcrial or , r ~ w ~ ~ ~ i \ z e .  

Thc sco~mcl il.;suc in this proceeding is ~ : l l e ~ h c r  L l i s  p~~i.tioncr has establisl~ed a q~wlirying re1;rtictnsh ip n-it11  he 
bcncficimy 's foreign e~nl~loyrr.  I:tr ~ I L T  lu qrrahfy h r  this uisn ~lnssi fi~:d.ir,n, 1 . 1 ~  M t i c r ~ r  must tskhli:;sh that a 
qrri11it)iug relationsllip c.ri~Lq hetween the United SWCS wid r~oreiip entities in that fflc p ~ ~ i ~ i o n i n g  comparq~ is 111~ 

sai~ic ~ m p l ~ y e r  or on dfilirtte orn s~ ' tbs idia~ d l  bc fmcign enti;. w l i t n ~  203(1~)(1,)(C) of tlle ALL. 

The rega1~irn-1 at B C.F.R $209.5(jX2) s h u s  irl p ~ l j n m t  pnit: 

( B  Oi~e o f  trw legal t~ll.il.ifi c ~ w ~ e d  and contmllcd hy Llir s m e  group d I rtd i~iclwla, each 
individud owt~ing miii ~ul~trollji~g appro~irn~c.ly llie sune shxe 01- pmpcmiicrn ~ F u c h  eutitjy,.. 

11fuI~i~cr~ion~iI ineni~s thxt the qualifying mlity, or Its al-tilintte, or snbsiriii+ry, coilclucts b~;imhs in 
lwu or more com\trics, ~ ~ i e  uf which is the U n i d  St*%. 

Subsirz'irwytrlcans n linn, corporation, or nl11cr !cgd c1ltit-y ~f'\\-Iliclr a ~XL'I~L UW~IS, dil-ecrly ur 
iildircdly: miore than halTr,T l l ~ c  cutity .and coi~trrsla hi: crilJ1y; u1- OWIIS, directly or indirectly, 
h a l r r d ~ h ~  ci~tif): m d  C O I I ~ ~ O ~ S  ~hcr ~[tfi iy; UF U W ~ I S ,  dirmly or indirectly, 50 Flrcnt  of ;i 50-50 
job rre~>~-urnc ar~d h;ls equal control and vcm puww over t l ~ c  cn1.il.y; (IT rrwns, dirrclly u~ 

irtdii-ccdy, less than Iialf nPLtlc cnlily,. but in fact cclntlnof~ 1 . h ~  entity. 

'i11e petitjirrrcr ~Iaiins that it IS af'filiaL~d wid1 t!~e beneficioly's i r v ~ m r ~  ciuplqrr, Tlie pc~iliuucl- asserts L ~ I   he 
hcf ic ia iy ' s  ~vife is the l l i ~ i ~ ~  cntiiy's sole pro~a.irlt~r. l'hc: petitioner claitns lha~  the beneficiarfs.u'iik o~vns 
and cunfmls 65 prrccni ul-the petitinner's c.r~~lsIai.rtiiiig s l ~ x e s  m d  In+ h c ~ n  ~ a m t d  mlusivc rr~dyr; lights for all 
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the intcrcsl fnviwd as cornunity propmy with 11er husbzud. Thc: p~~ililirmer p ~ i d e d  n wpy o r  aharc cm-ti'rica~r; 
tt~untrer "1" 5hmvilq drni ii hd issr~cd 350 shares of the 500 hlxircs aldmrizd ti) ~ I K  L.wficixy and his wilt: as 
coln trlur~i~y wuperly. 

The director deterrt~inzd lhal h c  pdtiouer had not pm~viclcii sufh ie r~ t  eridcr~cc: ~c, d e m m t n t e  that il was 
at'filia~rtl wi&i he  h m i p  entity in h i s  mitLb. On nppeal, cntrnsel Sur the  petition^ assem that thc 
kiie%in~:'5 wife is ~ h c  ni~le lmpi-ietor of thc lrtcibm elltip nlld omms 71) pa-cent of t l~c  pctitictiler's 
alTtharizcd stock. Cnunsel cites scvcml ~mpub!ishc.cd decisions ill support of his conk16im hat  stnck 
ceflificittcs itre sueiticiet~t io rstdlivb pruuIuf m c k  ownemhip. CuunxI calltends thal: 1 . h ~  dilxctctr miqpl ied  
the term "affiliaw" ;inti I~as iinproperly cancl &ti t h t  tile petitioner m LLKL submit evidcncc Lh;it the famjgn 
"parcnt' ct)inpmy 1~a.s p~imhascd Ihu ini:ered jll the  petition^^. C~om5el idso observes that U,lS Iias a c c b ~ b d  

Ihc petitioner's n[lilia~itm with the orrerseas a t r~ i~y  ppasl. appror.als of Th.c b~meficiaqr~s T.-1 A iiilr,rcoiupang 
transfcrtc classiiicat inn. 

Counsel's assertions m noi pr.rswsivc. 'lhe record c~>rrliiiir& ~ h c  mtioner's Tlltcrnd Revenue Service (1R5) 
F u m  I 120,IJ.S. C o q w d i r n  Inwnle Tax 'KcLl11i.r f i l l -  lhe years 1 9 9 7 ,  'IYW, 20W, and 200 1 .  Tach of tho TRS 
Forms 1 1211 HL Scheddc L, Linc 22 sliuws hat the petitionor 1 1 ~ s  nil1 issued nuy cornrncm y b k .  l l i e  mci>id thus? 
timhinc signifimnt iricmsi!dxncics re-eru'ditig  ha plitioncl.'~ actual owri~r~hip. It is inc~~rnbtnl: u p o ~  thc 
petitiol~er- ~rrsl~lvc iuiv ii~msjscei-lcies in rhc ~ c u r r l  by independct~l. c ~ f i j e d i v e  evidence. Any nllmupt to cxplin 
or rezoncilc alch incnmidel~cies nil[ nilt satlice unless thc pc~ilioner suuhrl~its COtnlwlent ohjectivc u v i h c e  
poin~ing to where the tn~th lics. :Wm%cr oj"Ho, .suprcr. 

11.1 additian, althvugh the Witinrlcr h n ~  p e s r n t d  iilcnrpuraiirm hcurneirts, it apbwas 1h;lt t l~e benofic.iav and liis 
%ilk trzat the pctitifintr m a sole propraictmship. '1,'b.e petitioner's UC.~TI cvidcnce co~ifirm~ ~hdt the bellefic.inry md 
his wi rc ilu 1101 regard t l~c  pt~iliunu- -as a ley1  attti~y scirumk and apart f r n r ~ l  i t s  wner or nwmi-S. 'l'he Mi3 I I I L L ~ ~  

mclude  that t11c pc~Liuner is a shell comp:anrrl;  wed fcr t h e  bcruficiary ,and his fitrrily Lo tmnsfler ifi lfw United 
Sbtc.s. 

Fuitl~er, irt a j~rcviuasly s~rbii~jtted p~tilion, Ule petitioner i t~diwl~t l  that the bcnt licia? , not h is  r v i  re, owusd 
tlie nvmc;is eufiity as a sulc poprietnrshp. In addiLi(>n .to this incmr~sis~~ncy in d1e laccod, ~ h c  claim by thc 
bel~eficinry or hi& wife to be thc o m s r  nnb sole proprielrm- of the fk~aeigri l~uvi[icss raises the pl.restion of 
ndiethm ihc :Fureigi busi~~ass continues to do b~~sincss abroad. The pclilil~ner has suhtiukd a numbti- uf 
inruices and pnyrall wcurds h r  the f o r c i ~ q  entib. l l ~ u ~ c ~ c r ~  Lhe director i n  a piavinus decisim questioned 
the aulheiiiicity of prcvifiusl~ sigbmitted irlroicoq notjllg tliai r11e invuices were ~l i r~~- ; r ;~u~umtid  in &k ;uld 

isumber. The AAO t k c s  llote tlla~ iliu Iu~eign entity's invoices provided with I his petitior~ aw copies and 
appcar sqllmtial. FTo'II~c~N, evideuc.e ~ l ~ t  i hc  petitioner subtnils. ;l.Tter CIS poinis cut t l ~ e  dctlcicrlcrias and 
incousistc~icies in the petitinn cmlot  be considcrcd iadcpcudent nrld t)b.jwtive evidence. I r r  (his ~nattor, wih 
llic inconsistencies ptcviousll; obszn~d. LItu A 4 O  rvo~ld rzquirc wiginals tn s~lhsla.i~tiite k t  lhe fareign 
entity ccll~tirrncs lu do bwincss a* w~l~rired n t  8 C.1 .K.  3 204.5(jK2). Also as thc ditcolor obscrvcd in ;t 
pre:~>ious dcc~si;ir>n: the mirlinrat 5 v r l i p  paid to tho rirrcihw worlrers arid slnall illcome ymm~tccl sugges~ ~ h d   he 
f o r e i g  clllity die5 not eengfigc in sjstematic, ccn~tinuous, and regular t~r~ i in~ss .  



Tinal ly, counssers cibiiircr Lt+ ~np~iblished dcciaiolis carny little pmb21,ive valuc and are not bir ~dirig UR CIS i n  
its admhistmiit>ii nf tllc ikt .  Sw 8 C.F.R. $ 103.3{c). Mor-enr;e~~, co~rnwi's rekrence ti2 prcvioosly npprcweii 
T--1 A ixllmmpany tra~~sfcrcr pclilir~ns does not establish Ih;it the beneficia9's chsification i s  apprctvnble in 
this promedirlg. The director's dcci~ian dues ilnt indimtr: whuihv 11e reviewed ~ h c  pior iippro~>als (11 Illr 
0lttc.r noni~~unigrant pe~ i~ ima.  Hctwwer, if the ~ ~ t e r  Iouu uc~niminigmm: pe~itionu were apprnrred h3.wd nn the 
mme muupponcd and contradictfiqz fiss~tliuns fhiit are tonmincd il the cwrent mold, the approval would 
cimstltute clem nnd grfiss mur on the part or the dim-tnr. T h e  AAO i s  nut rcquired to BplJrUVC applica~ic~~s vr 
petitior~s w h m c  cligibilie llns riui b c ~ a  denlonstratd rncwly because of prior qpruvals that nloy have been 
crruilw~rs. .Tct.. c . ~ ,  .$I<~f(.w of'Uhurch Sf: irr '~z ioJtb~) '  l ~ i r ~ r n r r ~ n ~ ~ ~ ~ ,  l V  I&N Uec. 593. 597 (Coi-nm. l9RS). l t  
rvuld bt absurd tm suggest ~11al. CI'S or MI? agent? musl: treat ilclili~wlQd#ud C ~ T O ~ S  as bir~bin~: pr~cxden~. 
L T ~ ~ ~ s ~ -  ha. Lbd, v. M I > A ~ & ~ ~ T ~  825 F,Zd 1084: 1flYu (6th &. 1987); ct:!.f d~?1kd485 1T.S. 1UO8 (1988). 

I n  visa pcliliiln proceedings, Lhc burden of p~v\~ing cligihility for the bcns4iL wught remains cnh-cly with iho 
rttlilJr~ner. Sectiati 291 <~Ctlle Act, X IJ.5.C. 8 138 1. llwe, thar h ~ ~ r d ~ - u  has not h e r )  rviut. 


