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DISCTSSION: The Director, California Service Center, denicd the nondmmigrant visa petition. The matter
is now hefore the Administrative Appeals Office {AAO) on appeal. The AAQ will dismiss the appeal.

The petitioner, NMC Hnlernmises, Inc.. states that it is the pareni and 104 percent owmar o’ a Chinesc business,
Ramporls Elecronics Technology Co., T1d. The petiboner describes tfaell’ as a distributer of broadband
communtalion equipment in Clina, The U.S. enlily is meorpuraled in the State of Texag, In June 1999, the
LS. entity petitioned OIS wy clazsily the beneficiary as a nonimmigran| intracompany ransfeze: (T.-1A)."
TS approved the petition as valid from June 15, 1999 to Jane 13, 2001, The pelitioner now endeavors o
extend the peliion’s validity mnd the beneficiary’s stay for 1wo years, The petitioner seeks to cmploy he
bencliciary™s services as the IS, enfity’s vice musident for operations and business development in the
Feople’'s Repubhlic of China ub an annual salay of $60,000.

On February 16, 2002, the director determined that the hencliciary did not qualify as a manager or an
executive.  Additionally, the dircelor concluded that the petitioner hud friled to establish a qualilving
relationship between the U5, and Chinese enulies, Comscquent.y, the director denied 1he peiiion.

On appeal, petitioner’s counsel asserls that lhe beneficiary serves in a primunly mmmogerial or excoulive
capacily and that a qualifying relationship exists belween the LS. and Chinese entities.

Ta eatabhzh 1-1 chgibility under section 101{a}(13)KL) of the Immigration and Natiomality Act (the Act),
S LLE.Cod L1I0Ha) 15)(L), the petivioner must mect certain criteria. Speci fically, within taee vears preceding
the bencliviary™s application for admission into the Uniwd States, a gualifying organization must have
employed the beneficiary in o qualifying managerial or execulive cupacity, or in a specialized knowledpe
capacity, for one continuouz year. Furthomore, the beneficiary musi scek to coter the United Staws
temporarily 10 vontinue renderng his or her services to the same auplover or a subgidiary or aiiliate thereof
in & managenial, executive, or speeialized know ledge capacity.

In relevant part, the regulafions al 8 C.FR. § 214.2(113) stete that en individual petition filed o Form 129
shall be acoompanied by

(i) Evidence thul the pelilioner and the organization winch emploved or will emplay
the alien are gualilying organizations as defined in parypraph (00 D{ED{G) ol this scetion.

{ii) Dedence that the alien will he coployed in an executive, myanagcral, or
specialized kmowlcdge capacity, dncluding s derailed deseription of the services to be
performed.

Inilally, the AAC will address 1w issue of whether the bencficiury™s proposed duties lor the United States
enlily will b executive and managenal. Scetion 101{a)(44)(A) of the Act, & U.S.C. § 1107{a)(44MA),
provides:

! Counscl submitted an April 3, 2001 letter indicating thal thal, previously, CIS had incorrestly

ideniified the beneficiary as Ma Wi Xian, Coupsel’s April 3 Tetter states that the beneficiary’s correcl name
15 Wel Xan Ma.
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The term "munaperisl capacity™ means an ussignment within an organization in which the
coployee primarily-

1, manages he organization. or a depariment, subdivizion, Twiction, or
congronent of the organization;

1. supervises and controls the work of other supervisory, profossional, or
mamagerial employees, or manages un essential function within the organization, ar a
department or subdivision of the creanization;

1A, il another ¢mploves or other employees are directly aupervised, has the
authority to hire and fire or recommend those as well as other personnel actions {sush
ar promotion and leave authorization), or if no swher employee is directly supervised,
lunctions at a senior level wilhin the organizational hierarchy or with respect to the
luneton managed; and

1%, exerciees discretion over the day-to-day operatioms of the activity or Munelion
o which the cmployee has authovily, A first-line supervisor is - considered to be
acting in 2 managerial capacily merely by virtue of the supervisor’s supervisory
duties unless the employess supervised are professienal.

Section 101a}4h(E} of the Al § U.S.C. & 1101{aWddnP), provides:

The term “exceulive capacity” meanz an assignnicnt within an organization in which the
enmploves primarily-

L dirvely the nwnagement of the erganization or a major component ot [urulion
of the orsanization:

. egtablishes (he gouls and policics of the oreamizavion, component, or
fimetion; '

iil. excremey wide latitude in diserclionary decision-muaking, and

v, receives only general supervision or direction from higher level excoutives,

the board of directors, or stockholders of the orranization.

When examining the executive or fanagerial capacity of the beneticiary. C1% will look firat 1o the petitioner’s
duseription of the job dutics. See 8 CTR. § 214.2(1¢3)(if). Moreover, a petitioner sarmot claim that some of
the duties of the proffered position entail cxceutive responsibilities, whils other dulies are memagerial. A
peiitfoner must clearly deseribe the duties to be perlommed by the heneficiary and indicate wherher such duties
are either in an cxeeutive or manageriul capacity. i Counsel™s briet asserts that the heneficiars will be
serving us 1 manager and an cxeeutive, therefore, he petitioner must demonstrate that the hencficiary's
respumsibilities will mect the requiremerts of sach sapacity.
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In this instance, Lhe pentioner provided four essentially similar deseriptions of the beneficiary’s proposed
dulizs in the United States. These descriptions appear on Torm 1-129, in an April 2. 2001 letter attacled Lo
the Form I-129, in a Nevember 13, 2001 Tetter submiited in reaponse ta the director’s Angust 16, 2001 request
for cvidence, and in counzel’s bricl on appeal. The April 2, 2001 letter providey s representative summary of
the proposed dates:

* Directing the management ol the petitioner’s U8, olfce as well the pehmm;:x s office in Beimyg and the
petitioner’s wholly-owned subsidiary in Ching;

#  Ddirecting 1he munagement of the petittoner’s businzsa develapment, sales and tnarkeling and all strategic
planing in its LS. and Chinese offices;

*  Eslablishing the strategic goals and policies of the pelitioner’s offices in the Thrited States and China;

» LEstablishing and implementing operating policies and procedures of the petitioner's affices in the United
Siawes and China:

o Receiving only general supervision or divection fromn the petitioner's president with resmrd to directing
the management of the petitioner’s Linited States and Chinese offices:

+  Managng the operational performance of the petitioner’s wctivilies in the Tlaited States and China, which
iy #n casential funcrion witkin the petitioner;

*  Supervising and contrallmy the work of 20 emplovecs, of whom 15 ure professional degreed employess,
and recommending whether they should be hired, termitaied, promoted or granted leaves ol absence;

+  Exercising wide atitude in discretionery decision-making amd aulhority over the duy-to-day oparatiems
assoeiiled with directing the munagement of the petitioner in the United States and China;

o Managmz und establishing Uniled States and overseas entitics' goals;

* Supnasing the petitioner’s exports, sales, distribution, marketing, product development, techircal
assislance and accounting Munetions;

*  Pursuing new basiness developmentz opporiunities tor the petiltoner in the United States and Chinag

*  Mainlaining the petitioner’s warking relationships with U.S. comparies and providing  updated
infermialion en market and product developments, pricing, marketimng and wading ssucs in China;

» Coordinating the importation of the broadband comsnuricslion equipment from the United Siaics into
China and ensuring that the petitioner’s importations are in compliance with intemational #mport and

export [aws and regulations:

s Analyxing and evalualing new 1L, echnology for sale and applicanion in China; and
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= Training (he pefitioner’s employees in the: United States on new policies, proeedurcs, and strategies lor
selling the petitioner’s products in China, and on servicing the market in China.

(Bullets added.) 'The petitioner included an wrgunizational chart of the LS. entity in addilion to the job
degeriptions.  The chart depicts Cluis Churchill as president, the beneficiary as vice president, and Anne
Ciambino as cxport manager. Chris Churchill supervises the beneficiury who, in furn, sipervisas Abe
Grambing.

Ln response to the direslor’s August 16, 2001 request fur evidence, the petitioner submitied Califormia Siate
DT-6 wage teports for the last quarter of 2000 and the first three quariers of 2001, A but the third quarter of
2001 listed the petitioner as employing Chris Churchifl, the beneficiary, and Amic Gambine. The tird
quatter o 2001 listed only Chris Clurchill and the beneficiary ay cmplovess. Additionally, the petitianer
submitted Year 2000 W-2 forms for Chris Cheereitill, the beneficiary president, snd Anne Gambino,

Ag deseribed in the letters, the heneficiary’s proposed duiics primarily comprise markerng tasks. For
exarnple, the beneficiary will be “directing . . . hisiness development, sules md marketing® “pursuing new
business development opportanitics,”™ “muintaining working relationships =ifth 1.4, companies.” and
“imalyzing and cvaluatmg new U.S. technology for sale and applicaion in China™ Mimilarly, the
beneliviury's proposed responsibilitics will include “aupervising ... exports, saley, distribution, ritarkeling,
product development, 1echnical assistanee, snd accounling functions”™ as well as “training . ., cmplovees in
the T.5. on nuw policies, procedures, and swatceies for selling . | . products in Ching, and on servicing the
market in China.”

Marketing duties, by definition, qualily as performing tasks necessary o provide a scTvice or produce a
produst. An cmployee who primarily performs the 1asks necessary to prodice a product or provide serviees s
not considered ‘o b employed in a managerial or execulive capacity. Mater of Church Scfentology
International, 19 I&N Due. 593, 604 (Comm. 1988), These duties hsted above eslablish, therefore, that e
beneficiary will not be performing primarnly managerial or exccutive duties.

Additionally, the claimed duties arc loo broad and nenspecific to convey an understanding of the
bencliviary’'s daily activities, For instance, he pelidoner characterized 1he beneficiary's potential tasks as
“dirccting the management of the .. 178 office,” Yeatablizhing and implemenling operating policies and
procedures.” “managing and establishing [the T8, and overseas cotities’] goals,” “eoordinating e
importation of ... cquipmeni from the U.S. inle Ching,” and “analveing and evalialing new U.S.
technoiury.”  The petitioner provided no  gumijfisble definilions for “dircetmg,”  “establishing,”
“inplementing,” “coordinating,” “analy«ing,” and “evaluating.”  Similarly, the petitioner did not define
“policics,” “procedures,” v “goals.”

The AAC lurther notes that (he petitioner generully paraphrased the sututory definilions of “managerial® and
“exceutive’ capacity. See sections 101(a} 44 AN DY, (iv) and 107 (@ (4MBiLD of the Act. The petivioner, for
cxample, described the beneficiary us “receiving only general supervision or dircotion,” “exersisme wide
lalitude in discretionaty decision-making wd autharity ever the day-to-day operations,” and “recommending
whether [employees| should be hired, tenminated, promoted, or gramted ez ves of ghsences™

Going on Teeord withoal supporting documenifary cvidence is inswilicient for the purpse of mesting the
burden of prool in (hese proceedings. ffea LS, fne v NS, 48 F.Supp. 2d 22, 24-5 {(DD.C. 1999 see
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generally Republic of Tramskei v NS 933 F2d 175 (D.C. Cir 1991) {discussing burden the petitioner st
meet to demonsirale that the beneficiary qualifies ag primarily managerial or exesutive); Marrer of Treasure
Craff of Californda, 14 T&N Dev. 190 (Reg. Commi 1972). Thus, the record lacks adequate suppurting
decumentary evidence to define the beneficiary’s dulics as primarily executive or managerial.,

Finally, although the petitioner ¢lwinas thul the benefleiary manages the siall of the Chinese subsidiary, (he
petitiomer has nof demenstrated that the benefciary primarily supervises a subordinale staff of professional,
managerial, or supervisory persomnel,  See section 101{(a}(44 A1) of the Act. In parlicular, scetion
107 (@) 32) of the Act, 8 VLS.C § L10L(a)(32), states, “[1]he wem profession shall inglude but not be limited
to architects, engineers, lawyers, physicians, surgeons, and teachers in clementary of zecondary schools,
colleges, academics, or seminaries.” The term “proltasion” contemplates knowledge or [carning, not merely
skill, of an advanced type in a given ficld sained by a prolonged course of specizlized instraction sad study of
at lcasi baccabumeate level, which is a realistie prenguisite 1o entry into the parliculsr field of endeavor.
Matier of Sea, 19 T&N Dec. 817 (Comm, 1988); Matfer of Ling, 13 T&N Dec. 35 (R.C. 196%); Muster of Shin,
171 1&N Licc, 686 (D, 1966},

T'he petitionsr clalms that the bencliciary will be “'supervising and eontraliimy the work of 20 empluyees, of
[whom] 15 arc profissional degreed emplovees.” The record indicates faat these 20 emplovees work for the
claimed Chinese subsidiary.  The relevam issue, however, iz how many wmployees the beneficiary will
supervise while working lor the petitioner. The organiwalional chart, DE-6 wage reporis, pnd W-2 forms
demonstrate that, at most, three employees work for the petitioner. Moreover, the organizations] churl roveals
that Anne Cambine is only the emnployee whom the Sencliciary supervises. The record containg no evidenee
demonstrating that Anae Gambino hus the requisite education or is able to relieve the beneficiary of his
nonqualifying duties, Consequently. {he swfT whom the beneticiary oversees fails to qualify as managerial.

In sum. the benefelary’s marketing duties, vaguely detined responsibilities, and supervisiom of @ non-
professienal, non-managerisl staff preclude CIS from classifying the bereficiary as 2 manager or execulive.

The AAQ now tums to the question of whether the United States entity has established a qualifying
relativmship with the Chinese cnpty,  'The perticenl regulations at 8 CT.R 2142010 1)iiy deline u
“qualifying orgamizaden™ and related werms as;

(G Cualifiing organizetion means a Thiited States or foreign (rm, corporation, o wher
legal entity which:

{0 Meets exactly onc of the qualitying vrelatiomships specified m the definitions
ul a parcnt, branch, alfiliale or subsidiary specified in parawmaph (B(1%i) of this
sectinn;

() Is or will be deing business (engaging in intermational trade is oot required)
as an employer in fhe United Staics und in a3 least one othwr country directly or
threugh a parent, branch, afliliate, or subaidiary for the duration of the alien's stay in
the United Stales 2s an intracompany trans ferve; and

(3 Crlerwise meets the reguiremnents of section 101(a)15341.) of the Act.
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{I) Farent means a finm, corporation, or other legal cnlily which has subsidizrics.
i1 Branch means an operation division or offige of the same organivation houscd in a
different location.
(K) Stebvidiary means a finm, corporation, or other legal entity of which a parcnt owns,

dircetly or indirectly, mome than half of the entity and controls Lhe entity; or owns, directly or
tndircelly, half of the entity and controls the anlity; or owns. directly or indirectly, 50 percent
of a 50-30 joint venturz and hay equal control and veto power over the entily; or vwns,
direcdly or mdireetly, loss than half of the enbily, but In fact controls the sy,

(L} Affiliqie meany

{( Ume of two subsidiaries both ol which are owned and eantrolled by the same
perent or individual, or

i One of two legal entities owned and controlled hy rhe same group of
individuals, each indivichl owning and controlling approximately the same share or
proporiion of each entity,

The regulaiions and case law confirm thal ownership and control are the tactors that must be examined in
deterrnining whether a qualifying relationship exisis hefween United States and forcign entities fur pummoses
ol this nonimmigrant visa petivion. Matter of Siemens Medical Systems, Die, 19 T&N Dec. 362 (BTA 1986);
Meagter of Hugheys, 18 1&N Dec. 289 (Comm. 1982]; see afsa Moter af Chureh Solentolowy hrernational, 10
1N Dec. 383, 395 (Comm. 1988} {in immigrant visa proceedings). In the context of this visa petition,
ownership refers to the diveet ot indircet legal right of possession of the assets of an cntity with full power jnd
autaority w eonteol; conirol means the direct or inditect legal right and authority to direet the establishmen:,
mana gement, and operations of an entity, Matter of Chureh Scientology Inernational, supra.

The AAQ achknuwledyes that the direcior did not explicitly articulstc het reasons for fmding that the petitioner
failed 1t demonstrate the exisicnee of a qualifying telaionship. The AAQ, nonetheleas, wurces with the
director’s conclusien.  Spesifically, the record not only prescms conflicting evidence bur insufficicnt
documentation on the qualilving reladenship queston. Matier of I, wupr, Matter of Treasure Craft of
Califriis, supra. The petitioner must provide independent oljective evidence lo resolve any inconsistencics
i the record. Failure 1o provide such proolmay cast doubt on the reliability and sulMiciency of the remaining
evidence. Matrer of Ho, 19 T&N Thee. 582, 591-2 (BIA 1988), Purthermoare, a8 estahlished earlier, EOaTE on
record without supperting documentary evidence is insufticient for the nurpose of mecling the burden of
proot in these procecdings. Maiter of Troware Craft of California, supra.

Exatmples of 1he inconsistent evidence and undocnmented aseertioms inglude:

#  The translated Year 2000 auditor™s report of the Chinese entity indicates that “NMC Co., Lid.” pwd 100
pereent of the capital invesinaent in Rimpurts Eleelronics Technology Co., Ltd. The pettioner’s name,
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however, is NMC Hnlorprises, Ine. The AAO notes that, given 1he differing names, the lwo entities 1oy
be diTerml companies, The petitiorer did na explam this Inconsistency.

s A eertificate al approval for establishment of enterprises with foreign investmend in the People’s Republic
of Clrina refers to the foreign investor as “NM Enterprises Ine.” A partial manslation appears on (he
document 1t9ell; however, howeyer, the potitioner did sou idenlily who Tendered the translation, Without
this identification the translation cannot exlablish 4 qualifying relationship. See ¥ C.EIRL § 103.2(b)3).

*  The articles ol neorporalion for Rimpotts Electronics Teshnulogy Co., Ltd., are only partially ranslated.
Although the first page of the document. has been translated, the rematnder of the articles of incorporation
are untranalated. The untranslated sections may conlain investor wformation. Wilthout full disclosure of
all relevant documents, CIS is unable (o detormine the elements of ownership and control.  Maifer of
SIcFREr®, SHpa,

» 'The petitioner’s Year 2000 ULS, Carporation Incowe Tax Retwn Form 1120 and its supporling schediles
and Jorms present conflicting information.  Supporting Statement 5 (o Schedule K and SLPPOTTILE
Statement 11 to Form 5471 state that a United States company named Rimports, Tng., owns 100 percent
of the petitioner’s stoek. Supporting Statement 11 to Form 5471 further states that the buneficiary owns
33 pereent of Rimparts, Inc. Additionally, Fonm 3471 and a eorporate organizational char submitted in
connection with Tonn 1-129 depict the petitioner as owning 100 percenl of the stock in Rimporls
Eleetronics Technologies Co. (Beijing) Ltd. The record, however, lacks cvidence 10 verify Ucse stock
ovenership asseriioms,

»  On appeal, as well a3 on the Form I-129 and in response to the request for evidenee, counsel asseris 1l
the pebilioner owns a 100 perceni tolerest i the Chinese entity, Rinmports Electronics Technology Co.,
Lic; lhus, counsel claims that 1he Chinese company ig a whollv-owned subsidiary of a United States
parent. The assertions of counsel do noi, however, constitute evidence, Matier of Obaichena, 19 1&N
e, 533, 534 (BIA 1988}, Matter of Ramires-Sunchez, 17 1&N Dec. 30-3, 506 (BLA 1980).

In sumn, the record Lty four apparently interrelated companies: (1) WMC Froterprises, Inc. (the THtitioner);
() NMC Co., Lid; (3)Rimports, Inc; and (4) Rimporls Bleelromics Technology Co., Ltd.  Given the
meonsistent evidence and the undocumented assertioms abowt these fbur companies, the record cannot
establish a eleur gualitving relationshnp,

Finally on appeal, pelilioner’s counsel suggests another reason why the beneflciary quahlics as a manageet or
an excouive: OIS previously granted the benetfleiary T-1A status on twoe prior occasions. The director’s
decision does not. indicate whether he revivwed the prior approval of the other nonimmigrant petition. The
record of procceding does nol Lonlain a copies of the visa pelitions that counsel elaims the divector previousiy
approved. Tf the dircetor approved the previous nonimmigrant petitions on the same unswpported assertions
contained in 1he cwrrent record, the approvals would constitute clear and gross error on CIS patt.

CIS is not required to approve applications or petitioms whare eligilélity has not heen detnonsirated, merealy
hocanse of potentially ervoncaus prior approvals. See, e.o. Mover of Charch Sciemology ternationdd, 19
1&N Dec. at 397, Tt would be absurd to suggest that CIS or any agency must treat acknow ledged crmors as
binding precedent, Sussex Engg. Led v. Memigomery, 323 T.2d 1084, 1090 (6th Cir. 1987); cert. denied. 483
1.5, 1008 (1988). Tuwrthermore, the AAOD is not bownd 1o lollow a service center’s contradictory decision.
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Louisiang Phifharmonic Orehestra v, INS 44 F supp. 24 800, 803 (ED. Ta, 2000), aff d, 248 T.32 1139 {5k
Cir. 2001, cer, demied, 122 8.0t 31 {2001}, The prior approvals, therefore, cannot cstablish that the
beneficiary’s proposed duties will be managerial or executive or that a qualilving relationship exists helwaeen
the petitiomer and o Chinese entity.

In visa pertiom proceedings, the berden of proving eligibility for he benetit sought remeins cutirely with the
pelitioner. Section 281 of the Act, K T1.8.CC § 1361, The petitioner has not susizined that burden.

ORDER: The appeal i8 disw ssod.



