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DISCUSSTON: The nenimmigrant visa petition was denied by the Birector, California Sarvice Cenler,
The matter is now before the Administrative Appeals Office (AAO) on appeal. The appeal will be
dismissed.

The: petitioner is deseribed ag being a whaolesaler of leather goods. 11 seeks 10 extend its authorization to
employ the beneficiary temnpararily in the Tnited States as its viee-president. The director determmnted
that the petitioner failed to establish that the beneficiary would be employed by the U.S. entity in a
manageTial or gxcoutive capacily.

On appeal, counsel disagrees with the director’s deteruination and assarts that the beneficiary’s dulicy
will be managerial or cxccutive in nature,

To establish L-1 eligibdity under section 131{(a) [3WLY of the Trmrrogeation amd Wattonalily Act (lhe Acly,
8 USC & 1101{aM1anL), the petitioner must demonstrate that the Deneficiary, within three years
preceding the beneticiary” s application for admission into the United States, has been employed abeoad in
A (U li0yinge Tamageria] or cxeselive capacily, or in o capacily Thvolving specialized kmowledoe, for one
coninuous year by a qualifying organieaton and seeks o enter the Umited States temporarily in order to
continue to render his or her services to the same employer or & zubsidiary or allhale thereof 10 a
capacily that is managenal, executive, or involves specialized knowledge.

‘The regulation at 8 CF.R § 214.2{1)( 11} states, in part:

Infracampany troangferée means an alien who, within three years precedmy the ame of lis
or her application for admission into the Unite States, has been emploved abroad
conlinuowsly [or one vear by a Grm or corpurislion or olber legal cndty or paremt, branch,
affiliate, or subzidiary therenf. and who ceeks o enter the Unitcd Suales lomporarily in
order to render his or her services to & branch of the same employer or a arend, alfiliaic,
ir subhsidiary thetcof in g capacity that is menagearial, executive or involves specialized
knowledpe.

The regulatim at 8 CFR. § 21422103 stawes that an madividual petition filed on Form I-129 shall be
gecorapatied b

(1} Evidence that the petilioner and the orgamivation which coployed or will employ the
alien are qualifying organizations as defmed in paragraph (1) 1G04 of this
seetion.

(1iRvidence that the alien will be cnpioved 10 an executive, managerial, or specialized
knowledge capacity, including a detailed deseripion of the services to be
performed.

According to the docomeniary evidenee comtamed in the record, the petitioner was incorporated w7 2000
and claime to be & whelezaler of leather goods.  The pelitioner states that the UK, entity is a branch of
Almagr Marrpquinera Ci Limitada, located in Colombia. The petibomer devlares two cmpleyees. The
petitioner secks (o conbinue Lhe bencficiary’s scrvices as its vice-president for a period of 1wo years, at a
weeldy salary of 5500

The issue 10 be addressed o Lhis procerding is whether the petitioner has established 1hat the beneliciary
will be emploved in a primarily managerial or eXocutive capacity.

seetion [01aH44)A) of the Act, 8 TLS.C. § 1T01{a)(d4) A), provides:



WaACO2 2o 51517
Paye 3

The term “managerial capacity™ means an assignment withit an organization in which the
emploves primarily— '

(1) Manages the organization, or a departiment, subdivision, function, or
component of the orpanization;

(11} Bupervises and controls the work of other supervisory, professional,
o manageral emplovecs, or manages an essential function within
the organization, ot 4 department or subdivision of the organivanon;

{1i1) 1T anodher employee ot ether employees are dircetly supervised, has
the authority te hire and fire or recommend those as well as other
personnel actions (sich as promotion and leave autloriaalion), ar 10
no other emplovee is directly supervised, functions at a senior levei
within the organizational hicrarchy or with respect to the function
managed: and

{iv] Exercises diseretion over the day-to-day operations of the activity or
funiction for which the cnmployee has authority, A first-line
supervisor is not considered to be acting in a manageral capacity
mercly by virlue of Lthe supervisor’s supervisory duties unless the
employees supervised are professional.

Seelion 101 Ifa}{‘l.ﬁl-}{ﬁ] of the Act, 8T7.8.C 5 1101 ()40 B, provides:

The term “axecutive capacity” means an assignment within an organization in which (he
employes primard ly—-

(1) Thrects the management of tha arganization ot a major componenl or
funetion of the orgamzation;

{11} Establishes the goals and policies of the organization, componeni, ot
fretion;

{111} Exereiscs wide latitude in discretionary decision-making, and

(iv) Recerves only general supervision o ditcelion from higher level
cxccubives, the hoard of directors, or stockholdas of the
OTyani Zalion.

In the petinon, the petitioner describad the beneficiary as a sales administrator of leather goods. I a letier of
suppart daled June 11, 2002, the petitioner stated that the beneticiary dircels and manages the operations of
the UL5. entity on a full-time baswis. The petitioner also stated that the beneficiary would be tespansitle for
the: hiving of LLS. persormel during the entity’s period of cxpansiom,

The director determmmmed thal the evidenee submitted by the petitioner was not sufficient to cstablish that the
beneliciary would fumetion in a managerial or executive capacily. The dircetor alse states that the benelficiary
is responsible for sgrervising onc other cmployee. The dicector continues by staling that there was no
inclication that the beneficiary would exercise sivmi fvanl gulhorly over meneralized policy. The divcclor also
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noted that the recond does ot establish that the TS, entity contains the ergumivational complexity o support
a munagerial or executve position.

On appeal, counsel asserts that the dircelor’s decision was contrary to (he cvidenee submitted and to relevant
legal authoritics.  Counse} comends that the heneficiary 1s the petitioner’s senior empioyee it the Dmiled
Qlules.  Counsel further asserts that the Depeficiary is tespongible for all white- collar fimerions of the
busineas including the megoliation of all commacls for purchase and sale. Cownsel also states that the
petitioner manages one cmployee, a warchouscman, whose finctions consist of physical kabor. Cotmsel
furthcr coptonds that simlar one—person ur o smzll staft office petitions have been pranted by the AAQ, and
cites to unpuhlished decisions in suppori ot his contenticns.  Counsel concludes by stating that the
heneficiary does all the intellectual work and only needs one suberdinate to perfonn the necessury physical
labor.

Counsel’s asscrlions are not persuasive.  The recond vombains insufficient evidence to domonstrate that the
beneficiary will be employed in a primarily managerial or executive capacity, Tho inform tion provided by
the petitioner deseribes the benelieiary’s daties only in broad and gencral torms.  Proposed joly duties
desctibed as: continue directmy and managing the operadons of the LS. eompany, oversesing general
operations, and assisting v (he expansion of the U.S. enttly are without any context in which to reach #
desermination a4 lo whether they would be quahfying az manaperial or sxecutive in nature.  Despite the
director's request for additonal evidenee, the petitioner has not provided a contprehensive deseription of the
Tencficiary's purported duties or the percentage of time to be devoted to each to establich that the beneficiary
will b prmarily performing managenial or caceutive taska,  See frea U, fre v U8 Depr. of Justive, 48
F.Supp2™ 22, 24 (12.12.0". 1999) (requiring the petitioner to provide adequale documentation). There is
msulfisient detail regarding the actual duties of the assignment to overcome the objections raised by {he
director. The petitioner has provided no comprehensive description of the beneficiary™s duties thal would
demonsirate that he will be ditecting Lbe munagement of the vrganization or a major componeit of function
nf the organization, that he will be cstablishing goals and policies, or that he will be exercising w wide latitude
in discretionury decigiem-making, The petitioner claims that the bemeficrary will be vice-president of the
overal) organization.  ITowever, rather than manaping a major department, subdivision, fimeton, or
componetit of the organization, it appeury that =he will actually be performing the services of the business,
Az caze law confirms, an employee who primarily performs the tasks necessary lo produce a product or o
provide a service 15 ok conaidered to be employed in 4 managertal or crecultve capacity. Meatter of Church
Seiemiolopy Intermrional, 19 1&N Dee. 593604 {Cormm, 1938).

Counsel asserts on appeal that the mstamt case 1w similar Lo {svo other cases that have come before the AAO.
Counscl contends thal the AAQ should follow the unpublished decizions in granting an extension ol slay for
Lhe beneficiary, i that the beneficiary is capable of opcrating the entive T1LS. orgameeation walh the assistarice
of only one physical luborer.  Counsel has not shown thal the facts of the instant case are similar to the
decisions cibed. Morcover, while 8 CFR. § 103 3(¢) provides that CIS precedent decisions are hindimy on all
I8 employees i the administration of the Act, unpublished decisions are not similarly binding.  An
unpublished deetsion carries no precedential weight. See Chgn v Kemo, 113 F.20 1068, 1073 (O™ Cir.
1997y {eiting 8 C.T.R. § 3.1{g}). As the Ninth Circuil savs, “[L/npublished precedent 1 a dubious basis
for demonstrating the type of incomsisleney which would warrant rejection of deference.”™ fd. {citing De
Osorio v, NS, 10 F.3d 1034, 1042 (4% Cir. 1093)).

Tharther, the petitioner™s evidence 1s not sufficient i calablishing that the heneficrary has been or will he
manaEing a subordinate sl of professional, managerial, or supervisory personnel who will relieve him from
perfooning non-gqualifying dutics.  “The rocond demomstrales that the beneficiary will be supervising one
physical laborer. “The petitioner bas nol shown that the beneficiary will be functioning at a scnior level within
an organizational hierarchy other than in pesition tide. The record does now demonstrale that the TIS. enety
containg the oreanizational complexity to suppon a managerial or execufive poslion.
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Althotgh a compimy’s sive cannot be the solc basts [or denying a petition, that clement can nevertheless
be consideted. See, o0 Svsiroricy Corp. v, INVS, 153 F.Supp.2d 7. 15 (DDC 20011, This s particularly
true in light of other pertinent fzetors such as the nature of the petitiones business, wiich can help tw
determine whether a bene feiary can reasonably be expected to remain primnarily focused on munagerial or
executiva dulics or whether that persom 12 needed, in large part, 1o assist in the company’s day-to-day
operations. Tn the instant matter, the latter more aceuratcly describes the beneficiary’s role. At the Ume
of [iling the petition in 2002, the petitioner had been vstabhished since 2000 and claimed to have a wial af
two employees. The petitioner did not submit ¢videnee that it employed any subordinale st2il members,
subcomtractors or independent contractors Lhat woald perform the actual day-to-day, non-managetial
opcrations or function of the U.S. entity.  There has been ne evidence submmtted to substantiate a
rensonable need for 2 manager or executive position within the ergamzalion. See Section [0L{NAG(C) of
the Act. Based upun the evidence received, it capnot be found that the beneficiary will be cmployed in a
primarily tanagerial or executive capaciky. For this reason, the appcal will be dismizsed.

In visa petition proceedings, tha burden of proving eligibility for the benefit sought remains entirely wilh
the pettioner. Section 291 of fhe Act, 8 1180 § 1361, The petitioner bas not sustained that burden.

ORDE]R: The apmenl i3 dismissed.



