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DISCUSSTON: The nommmigrani visa petiliom was demied by the Dircctor, Nelwaska Service Cemer,
The maiter is now before the Administrative Appsals Office (AAQ) on uppeul.  The appeal will be
dismissed.

The petitioner is described as a televizion reporting business.  [r seeks to ewmploy the beneficiazy
temporarily in the United States as its representative reporter of e new offee, The director determined
that the petiticner failed to establish that: (1) the beneticiary would be amploved it a pritnarily managenal
or cxeeutive capacity; and (2) the petitioner had not established that it had seeured sul(lfoient physical
premises Lo houwse the new olfice,

On appeal, counsel submits a briet in opposition lo the director’s decision.  Comnsel states that the
bencficiaty will be cmploved in a managerial and executive capacity, and (hat the petibioner has submited
suMsieni evidenee Lo csiublish that 11 has avguined sullicient physical premises to house the new offcee.

To cstablish L-1 eligibility under section 101{a)p(13XL) of the Immigration and Natiomality Act (the Act),
BOLEC 1101151 ), the pettivner most dememstrate that the beneficiary, within three years
preceding the beneficiary’s apphication lor admssion e the United States, has been employed abroad in
a qualifying nanagertal or executive capacity, or i a eapacily thvolving specialized knowledge, for one
continuous year by a gqualiying organization and seeks to eater the TImied Siales temporanly  ordar to
continue to render his or her services to the same emplover or a subsrdiary or affiliate thcrccrf in a
capacily thal 1s managenal, exceulive, or involves specialized knowledge,

The repulaton at & CF R, § 2142401011} states, in part:

fetercomnpary fromsfiree means 2 dien whe, within three vears preceding the ity of his or
her application for admisgion into the Teited Stalcs, has been employved abroad continuously
for one year by a firm or corporation or other texzl entity or paremt, branch. affiliate, or
suhsichary thereol, and who seeks to enter the Uhited States temporari |y in order to render
hiz or her services to a branch ol the sume crplever or a parent, affiliate, o subsadiary
therect in & capacity thai iz manaperial, exceubive or mvolves specialized knowledee.

The regulation at 8 CFR. § 214.2003) states that an individual petilion fled on Form 1129 shall be
accompanied by:

(" Evidence that the petitioner and the orgamisation which employed or
will emproy the alien e guulilfving orgznizations as defined in
paragraph (1) 1100} of this section,

{1} Evidence that the alicn will be cimployed in an - executive, manayerial,
or specialized knowledge capacity, including 2 detailed descriplion of
the sarvices 1o be pertormed.

The regulation a & CFR. § 214.20133)(v) states that it the pelition indicates that the beneticiary 15 coming
to the Uniled States s o mamager or crecutive to open or to be employed n 8 new office in the Tnited Statles,
the petitioner shall submit evidence that:

{A) Sullicient physical premises to house the few olTice have been sectred:

JEY] The benefrary has been emploved for one armiituoons yesr n fle tree
yeer period preceding the filing of the petiion in an executive or
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manazerial capacity and thal the yproposed emplovimar involved exsoitlive
or managerial authority over the new operation; and

[} The intended Thited States nperation, within one ycar of the approval of the
petiion, will support an execotive ar managerial postion ox defined in
parpraphs (O1KINB) or (C) of this section, supported By informuation
regardng:

(1) The proposed nalure of the ofMee discribing the scope of the entity, ity
organizational structure, and 1ls (nancisl goals;

(2} The sive of the United Statcs imvestment and the financial ability of the
loreign enlily 1o rermunerale the emelfionry and 0 commence doing
business in the Unired States; and

(3} The organizational srueeare of the [irciym entity,

Accordimg to the documentary evidence contained in the record, the petitioney was mcorporated in
Chicago, Tlhamy m 2007 as a television station representative office, and claims to be a subsidiary of
China Henatt Telewision Station, locuted m Henan, Ching,  The petitioner declares two prospuchive
employees and deoes not declare any projected or actual gross vevenue,  The petitioner seeks the
beneficiary's scrvices in order to open a new oftice and render services m o manapgerial or executive
capacity for a period of ome vear, al a munthly salary of $1,600.00,

The Tirsl tssee in this procesding s whether the pelitoner has established thar the benefictary will he
cmpleyved in s primarnily managerial or executive capacity.

Section 101(a)(d4)(A) of the Act, RTIS.C. § 110T{a) (44} A), provides:

The enm “managerial capacity ™ means an assigment within an organization i which the
enmployee prmanly

{1) Manages the organization, or a deparlmeni, subdivision, function, or
coarponeni of the organization,

{11} Supervises and contreds the work of other supervisory, prolessional, or
wanayerial coployecs, or manages an essential function within the
organization, ar & deparomient or subdivision of the organization:

{111l EFanalher employee or other employees are direclly supervised, has the
authority to hire and fire of recommend thoze az well a2 olher personnel
actions {such as promotion and leave authorization), or iF no other
employee iz directly supervised, functions at 8 senior level wilhim the
organizational hierarchy or with Tespect 10 the function managed; and

(iv) Txercises diseretion aver the dav-to-day operations of the aciivily or
function for which the employvee has authorily, A first-line supervisor is
not considered to be acling in 4 manuwerial capacity merely by virme of
the supervisor's supervisory duties unless the cmployces supervized are
professional.
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Scetion 101{an44 By of the Act, B ULE.C. § 110H{a) 443Dy, provides:

The term “execulive cupacily” mesns an assignment within an organization in which the
emploves primarily—

(i) Thirects the management of the organization or a major conponant or
funetion of the oreamzation;

(i1} Lstablishes the goals and policies of the vrganization, compenent, or
function,

(iii) LExercises wide latitude in discretionary decision-making; and

{iv) Heeeives only gemeral suporvision or direction ttom higher lewel

exeontives, the hoard of direciors, or siockholders of the organization.

Seetion 101 of the Act, & US.C. § 1101 (a){44)(C), provides:

If statting levels are used as a factor in determitmng whelher un mdividual is acting in a
manageral or emecutive capacity, the Attorney General shall take inlo account the
reasomtable needs of the onganization, component, or function in light of the overal]l purpose
and stage of development of the crganization, compment, or function. An individual shall
not be comsidered to be acting in a managerial or execitive camacily (as previousty defined)
merely on the basis of the number of employess lhat the individual supervises or has
supervised or dircets or has directad.

In fhe petition. the petitioner described the beneficiary”s nroposed duiivs as: Tesponsible for setting up and
egtablishing a Umied Slaws correspondence office for IINTV, in order to facilitsle Henom provincia?
television station’s coverage of Thited States business, conmmnercial, political and cultural affars for Honan

province.

In reaponge to the divector’s request for additional evidence, the dircclor of the Henan, China television

station described the beneficiary’s proposed dutics for the U5, entity as:

L.

2

Deaign the shori-lermy, mwidetern and long-term goals of TINTV Chicago officc and
corresponding plans for achieving such goals.

Sketeh out a stratcgic plan to foster the communicalion gnd business relationship
development beiween HNTY Chicago und American news agencies, Lelovision
statioms and Chinese hroadeast apencias.

. Froduce, edit and screen newsreels and documcenianes featoring American cultures

and customs; promaote the sino-U.S. relationship throngh exchanges of cultures.
Manage the financizl operalions of HNIYV Chicago office, regularly review the
financial statements and cazh Now, sorubnize financial transactions.

. Bevelop and expand the operanons of TLNTY Chicage office, make any additional

investment to achieve company goals within a hudget of $100,000 U8, dollars when
NECERSATY.

Supervise the dardy opemilims of HN'UY Chicage and any olher operstions-relited
buziness.

Sumervise the hiring, promotion and fermination of HNTY Chicago office’s
enmployees.
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The director detenmined that the information provided by the pelittoner was insufticient to show (hat the
beneliciary’s aclual dutics would be priviarily managerial or executive in nature.

Cm appeal, counsel asserts that the petitioner has provided sulficient evidonee to show that the henefiviary
will be employed in the Thnked States in a managerial and executive capacity. Coumsed contends that the
beneficiary was classified the chiel teporier stalws Ffor HIN'TY; (hat he was in fact in charge of the news center
uperadons [or HNTY which in addition operates the advertising and TV serfes/syndication departricnis,
Counsel also slales that the beneficiary more than qualifies as & manager or exceorive where the Juties ol a
“chief reporter™ quch as: investiglions, newsgathenng, reporting, shooting photographs, editing and
comprer techmology are nsed 1w defne the managerfexecutive position. Counsel further states that & “chief
reporter” by grade, hag the power to make tews asvipmments, select reporters for each ass<ignment, editing,
and the power to air a story without prior approval from highor authorities,

Counsel's assertions are not porsuasive. On roview, the record as presently constituled does not demonstrate
that the beacticiary has been or will be employed n a primanly cxccutive of managerial capacily, The
infortnation provided by the pelitioner deseribes the beneficiay’s proposed dutivs vnly in broad and general
terms. Duties described as: desiga short-lerm and lomp-lerm goals; sketch out a strateprde plan; produce, edit
aml sereen newereels; develop and expand the US. operations; and supcervise the daily operations af the
Chieapgo office are without any context in which to reach a determination as to whether they would be
qualifying a5 managerial or executive in nalure,

LThe reeord docs not contain o comprebensive deseription of the heneficiary’s dayv—to-day activitics or a
breakdown of the percentage of tme o be spent by the beneficiary performmy manogerial and sem-
managenal tasks, The beneficiary’s position title cammet be wswd (o substitute for o concrete description of the
beneficiary's actual dutses. The hnvited nformation contained in the record roparding the bene fuiary™s
proposed duties indicates that the benefictary will priman by perform as a reporter, mtherng fvformation and
reporting newsworlhy events, Fhe evidence also establishes thai the bencficiary will canry ont e necessary
day-to-day activities of the new office. As case law confirms, an employvee who primetily performs the tasks
necessary o produce @ product or to provide a service s not comsidered to be employed in a managerial or
cxecutive capacity. Matter of Church Sciemtology ternational 19 TEN Dee, 593, 604 (Comm. 198%).
adiliion, the rocord does not establish thar within one year, the beneficiary will fimoliom at # senior level
within the organization or that the rew office would he ahle 1 support 8 managerial or exceutive position.
The petitioner has not demonsirated that the beneticiary will be primarily supervising a subordinate staff
ol professional, managerial, or supervisory personnel who can relieve him rom performing nongualifyimg
dutics.  Nor has the petitioner submitted sulficient evidence to establish ihat the beneficiary will ho
managing a finction of Lthe organization.

The asserlions made by counsel in the support bricl are not supported by evidentiary facrs,  The assertions off
counsel do not constitute evidenve. Maer of Obaighena, 19 T&N Yoo 533, 534 (BIA 1988), Mawer of
Ramirez-Sanchez, 17 1&N Dec. 503, 506 (RTA 1980). Going on reconl without supporting decurnentary
evidence is nol sufficient for the purpose of meeling Lhe burden of proof in these proceedines. Mazter of
Tregsure Cregt of Califormia, 14 1&N Dec. 190 (Reg, Cormon, 1972). The assertiona of counsel without
dvcumentary evidence cannot be uscd to establish that the heneficiary will be acting in a priranily managerial
OT eXeCUTTVE Capacity.

Cin peview of the record of this proceeding, the petiticmer has not established that the beneficiary will be
emplayed pritnartly in i managerial or exacutive capacily. '

A second issue in this proceeding is whether the petitioncr has scoured safficient phiysical prermises to house a
new office. Counsel imitially subinitted an affidavil attesting to a lease arrangement between himsell and (he:
benedtctary, which has been made & parl of this record,  The director concluded that the alficdayil was not
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sulficient 1o establish that the petitioner had sceured sufficient physical premiscs to house a now office, and
{hereatter requested additional cvidenee to show how the Teased space would accommaodare all the anticipatcd
employees where the agreenent only allowed space [or Lwo other idlividusls,  Peligoner subsceguently
submitted 3 copy of a new lease agreement between the beneficiary and the local chamber of commerce and
photograplis of the new office interior and caterior. The lease agrecninl was duted December 11, 2001, Tae
director concluded that the December 11 document was submitted after the initigl time of filing, and
therefore the petitioner had not established that it bad secuved sufficient physical premises to house the new
otfice, There has been no additional evidenee subroitted by the petitioner W rebut the dimeebor’s docision, A
petitiomer st estabhidh ohmbihty at the ime of tiling; a petiion cannot be approved at a future date alier the
putitioner becomes chigble under a new set of facts. See Mafter of Michelin Tire, |7 T&N 248, 249 (Reg
Cotmm, 19783 CIS cannot consider facts that come Otto being only subsequent to the filing of a petition. Sse
Mutier of Bardouillz, 18 &N Dee. 114 (BL1A 1981},

Beyuml the deeision ol the director_ the petitioner has not established thal the TS aned the Tored pm entilics are
qualifying organizattons. The record contaimns litfle documnentary information reparding the extent:of
ownership and cosrtrol between the parent’s wd the pelitioner’s business operations, thus Taising the issite of
whelhor thoere s a qualifying relationship between the T18. entity and the (oreign enticy pumsuant o ¥ O FR,
2142 {1 WL KiiMG). As the appeal will be disiissad, this issne need not be examined further.

In wisa petition proceedings, the burdzn of proving elipibility tor the benedit sonsht remsing entively wath the
petitioner. Section 291 of the act, 8 ULS.C. 1361, The pelitioner has not sustained that burden.

OEDER: - The appeal s dismissed,



