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l'bis is the decision af thc  Adrninistrativc14ppcals Officc in your case. All dwumcnts haw bcm rcZlulled tu 
' fl~eoTTicr:lhl@id~~dwidd~rourae. ~nl; fu~har inqu~ynlustbcm;Ldetah~tof f ict .  





b. thc eizc rsF thc Unitcd States investment and the h m c i n l  ability dfh forign ~ntity 
to r e rn~nesxk  the beneficiar). and ta GornmenGe d i n g  business in the United States; 
and 

c. the orgmizaiional m ~ c i m e  of the foreign emti@. 

The first issue in this proceeding is whether t ? ~  petihoner has s m r c d  s d i c i m t  physical prmiiscs t~ house 
the n m r  U.S. &ce. 

Tn SUB& of &c original petition, the pctiiicmu submitted a copy of an unsigued lease in which the peh~icmcr 
was ida t i f id  as the knnnt ur tlrc pinertrises, which were riot s p a i f i d  in lhc: h u r n c n b  fur a krm ctf three 
yam, hginniw on Fcbruaq 1, ZRUZ. T h e  h t  paragraph h d i ~ x k d  that the unspecified aparlment "must bc 
used only x a pri~ate Ap&td to live in md For na othm rcagm. Only n party signing this 'Lease and t h e  
spause d childreu of that p a q  m y  use the Ayarhwt." T'he petitioner bid tiot pmrik u y  further 
idcnt ifmtim of thc prmiscs cxccpt to include the company's address on t hc 1-1.29 wition.  

ln a ~ q u m t  fOT additional ~ridcncc, th dircctm notcd hat althouph a copy of an apartnmt lmc  WM 

subnlitted, t l~e  petitioner failed to explain it w o ~ ~ l d  m n d m  ~ M ~ ~ C R R  fmm a rtxidcntial dvielling. 
Therefom, tlw d i m t m  roqucstcd t h i ~  thc pctitioncr prm-idc cvidcnce that it has secured pramises of a 
suf f i~ icd  sizo to cond~ict the storage and sale of ftrrnhre. The evidence was to ineludt: I u ~ c  iipcx;mcnts, a 
statement from the lessor idenlifying the square f t a g c  oFthc lcascd prcmiscs, and thc telephone numbers of . .  . 
tbc Izssor. 

In rcypvnsc, k c  pehtioum submitted a statement signed by the lessor in which he indicated that thc uctitjoner 
rents a \vxehouse and h w m  spacc, apprauimatcly 4,700 squarc fcct, located at 

The petrtroaer also idcntificd this addxss on thc pclitign as r t s  placc of business. l'he 
yetitiorier rLd riot submil a rcviucd I m c  hl alowcd for the use of the q m a m  as a viarchmsc and 
~ h ~ ~ t o n i i i .  Six pictures were submitted by the petitioner ns evideam of thc sccurcd office space. 

111 lis dmisiou, the &rcctor dder111i11ed that the yetitio~ier I d  riot swurud sufi~im1 pr~mises to house thc 
new office. The di remr addrcnscd thc inconsistmcy of llic propmed use of tk premises in thc lease 
apeenlent and the lessor's letter. The dirwtar again nwcd that t11c l m e  agreement prmided for tho r ~ m d  
spact to ba used only a yri~ratc i-csid~mcc. ln addition, h e  petitioner railed KI submil s mvised leaso 
ajgcenlent alloning for the l w e d  premisc~: to hc  u s d  fm busincss purposes. such, the director cca~~cludd 
that thc pctitinner had failed to demomtmte that adoq~~atc prcmiscs h a d  been swured for the U.S. bwinms, 

On appd ,  counsel asserts that the dirmor disr~ardml  thc Icssm's sigiled written statement and thc pictures 
submitted by tlic petitioner in its respnse to the director's rcqucst fm cvidcilca. 

On mview, d x  record dnzs not ~uff ic iat ly  d~m~nstT;ltt: that the petitioner h a q  s e c u r d  adcquale prmises to 
house the m w  U.S. u p d o n .  The regulations sped3cally rcquilc, as c51dcnce for an individual p&tim, that 
ths pc t i t i~nu  mbi~~ i - t  my evidence, as thc dircctnr, in  IS discrcqion, may deem necessary. 8 C.F.K. 
1 214,2{1)(3)(viii). h the presa~t matter, although rsqumkd by  he director, tk petitioner failod to submit a 
lease agreement that tdmctitrcd tlw kx~~.ed premises as anyflung otlitr than o rcsidcntid aparhmt. R a h ;  thc 
p&honm submiltud a letter horn thz lessor indimt~ng that thr: wmtc;d spacc was to be used as a w~rchouuc and 
s h a w m m ,  l'hi: lcrsor did not address or clarib the t cms  d t h c  [cast that resti-icttlie Llse oTihc apmment to 
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rcsidmtid. The pctitioncr failcd to pra-idc c~~dcmcc sycxifically rcquoad  by the director, which wuuld 
dearly establish adequa~e pramism for a warehouse and shuhram. Failure to submit requested elridencc 
whch prccludcs a mawrial lint a f  inquiry shall be gmunds h r  den)% the petitrun. Seg 8 C.F.R. 
# 103,2(b)(14). 

An additional inconsistenq exists in k t  both the petitioner and tht Icssor indicated t h e  m e  address as its 
ofFicc or p l a s  of t ~ s i d c n c ~  011 docum& in the record. The lessor, in his written stntcment. idcmtificd in thc 
raurr i  ddms fiuld uf his Iclicr l h d  his r d  cslae curpora~im ims lm~d at thc samc 
address as the petitioner's chimed place of business. There ig nu information in tlie record that ~s addr~s 
crmsisa o f  apartments or separate suites. The pditione~ did not pro>-ide an!; explanation fim this discrqmc).. 
It is incurnbant upm Lhc pcliliun~r lu m v l v ~  m y  inmnwis~-ncies in the record by independent objective 
cvidcncc, and attempts ta -Lain or r e m i l e  s ~ ~ c h  i n c o n s k k m i ~ ,  abqcnt compctmt ~bjwtiw evidence 
pointing to where the tru* in hct, lim, will m t  s~~fficc. M~rltr r,fHr?, 1 9 J&N Ds. SX2,591-92 (BIA I9#3), 
As such, thc ~~*iti~im lms not dcmnousd that it has o b t a d  sumlicierit pi-e~niscu lu hwsc h~ new U-S. 
office. 

Thc swond k u o  in this proceeding is whether ihe beneficiary was m~plwycd abroad for vnc vear in the three 
years preceding the filing of thcpctition in a primarily m m q ~ r i a I  w m m t i ~ i  capacity. 

Smkn 101(a)(44)(A) of111~ Act, 8 U,S.C, 1 101(aK.F.FXA)I provides: 

The term "maaagcrial capacity" mwns an assignment rs*iu an organizatmn in which thc crnployee 
primarily- 

i manages thc mg.mimtia~, or a depment ,  subdivisioq function, ar m p o n a r t  of 
the ctrgmimiion; 

I supYisa and contrds the work o f  mher ~upcrvisory, pmfmsinid, ar managerial 
u a p I . ~ c s ,  ur mJnqes an e ~ s e n t d  function witbin thC ~ w d i m ,  UT u departmeot or 
subvlsbn d t b e  mgmidion; 

{iii) if anukher employee or other employees are d k t l y  supctvlxd, has tbe authority to hire 
and f i e  or r e c m m z n d  thcls~ as n ~ l 1  as 0 t h  p ~ r m c l  adom Isucb zi pron~otiurl md Lave 
auhorimim), or if no &T 2mployx is directly supm~ised, funflimc at a &vim level within 
the -anal hierarchy or with r c s p ~ l  to thu fund011 managed; and 

(iv) m i s e s  d i s c r ~ o n  wer the day-to-day qmalims of t l ~  activity nr function fw which 
ths cn>plqw has authom-. A first-line sqmisor i s  not considered to bi: acting in x m;magCn;rl 
cap- mcrcly bv ~Iauc vf thc supcn-isois superr.imgy duties unlass tk cmplqccs supervised 
arz profewiurul. 

Thc Ccrrn "~xecutivt capacity" m m s  an a~siyl~nient within an orgumtion in ~ ~ h i c h  the employee 
plimriI>~ 
















