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DISCUSSION: The Dareetor, Yormont Scrviee Center, demicd the potition for a nommmgram visa.
The matier is now before the Adminigirative Appeals Office (AAQ) on appeal. The AAQ will dizmiss the
appeal.

The petitioner is a new office engaged in the sale of bardwood fumiture marmfacired in Thailand. The
petitioner secks to employ the bencficiary as its marketing manager for three yeare, and filed a petition
requesting the beneficiary be gramted temporary L-1A status,

The director denied the petition concluding that the petitioner had tailed to establish the foliowing: {1) that the
petibangr, as & new office, obtained sufficacnt physcal premses o house the new U8, business; {2) that the
benchAciary bad been employed abroad for ab least one contnuous year within the lasl three vears as a
manager or executive; (3) that the United States operation wonld aupport a managerial or exceutive pogsition
within on¢ year of the approval of the petition; and, (4) that the sizc of the U.S, investment is sufficient to pay
the beneficiary’s salary of $40,000 and to commence doing business in the Tnited States,

On appeal. the petitioner’s counse] asserts that as 2 new entity, the petitioner should not be subject to riporous
sorutiny, Rather, coumsel cantends that the petitiener should bo given “the benefit of the doubt™ that it has
met its burden. as cutlined in the regulations. Counsel submits a briet”and additional evidence in support of
hiz azsertions.

To establish L-1 cligibility, the pentoner must mect the eritctia outhined in section 101(a)13XL) of the
_hmmigration and Nationality Act (the Act), 8 US.C. § 1101¢a)15%L). Specifically, within three years
proceding the beneficiary’s application for admission into the Unitcd States, a qualifying otganizaton nust
have cmployed the beneficiary in a qualifying manpaperial or executive capacity, or in a specialized
knowledge capacity, for ong continnous year, In addition, the bencfioary muost seek to emter the United Statcs
temporanty to comtimue rendering his or her services to the same ecmplover or a subsidiary or affiliate thereof
ina managerial, executive, or specialized knowledge capacily.

The regulation at 8 C.FR, § 214 2(143)(v) further states if the petition indicatas that the bencficiary 13 coming
to the United States as a mwanager or sxecutive to open or be emploved o a now office in the United States,
the petitioner shall submir cvidenee that:

(&) sufficient physical premises to house the new office have boen scoored;

(B)  ths beneficiary has been emploved for ong contimuons year in the three vear peried procuding
the filing of the peiwon o an cxcoutive or managerial capacity and thut the proposed
cinplovment invelved executive or manaperial authority over the new operation;

(C)  the intended Unmed States operation, within onc year of the approval of the pelition, will
SUPPOLT AN executive or managerial posilion as defined in paragraphs {3 1(B) or (C) of this
scction, supperted by informatinn reparding:

a. the prupoescd natore of the office describing the scope of the cntity, its Drgamzzruonnl
structure. and ite finaneial grvaly;
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b. the size of the United States investment and the financial ability of the foreign cniity
1o remumnerate the beneficiany and to commence doing business in the 1Initz2d States:
and

¢. ihe organizational simuciure of the foreign emtity.

The first issue in this proceeding is whether the petitioner has sceured sufficicnt physical prermiscs to house
the new U.S. office.

In support of the onginal petition, the petitioner submitted 2 copy of an unsigued lease in which the petitioner
was identilied as the tenant of the premises, which wers not specificd in the document, for o term of three
vears, beginming on February 1, 2002, The first paragraph indicated that the unspecified apartthent “must be
used only as a private Apartment to live in and For no other reason.  Only a party sigming this Lease and the
spouse and children of that party may use the Apartment™ The petitionar Jid oot provide uny funher
identification oof the promises exeepr to inghude the company™s address on the 12129 petition.

In a request for additional cvidence, the dirccior noted that although a copy of an apaniment lease was
submirted, the petitionsr failed to explain how it would conduet buziness from a regidential dwelling.
Therefore, the dircetor requested thar the petitoncr prowvide ¢widence that it has secured premises of a
sufficient sizc to conduct the storapge and sale of forniture. The evidence was to melude lease agrecments, a
statement from the lessor identifying the square footage of the Icascd premiscs, and the telephone numbers of
the legaor.

In respomse, Lhe pelitioner submiited a statement signed by the lessor in which he indicated that the potitioner
rents a warehouse and showroom spacc, approximately 4,700 square fiect, located at

The petitioner also identificd thig address on the petition as 1ts place of business. The
petitioner id not submiut a wevised lease thal allowed for the use of the aparoment as a warchouse and
showtroom. Six pictures were submitted by the petitioner as evidence of the gecured office space.

fn lus decision, the director determined that the petitioner had not seeured sufficicnt promises to house the
new office. The direcmr addressed the incongisteney of the proposed use of the premises in the icase
ageement and the lessor’s letter. The director again noted that the lease agreement provided for the rented
space to be vsed only as a pnvate rcsidence. 1o addition, the petitioner failed to submil a revised lease
agrcement allowing for the leased premiscs tobe psed for buginess purposes. As such, the director conchided
that the petitioner had failed to demonstrate that adequats promiscs had been secured for the U.S. husingss,

On appcal, counsel asserts that the director disregarded the lessor’s signed written statement and the pictures
subimitted by the petitioner in 1ts response to the director’s request for cvidence.

On review, the record dogs not sufficiently demaonstrate that the petitioner has securcd adequale premises to
house the new 118, operatton. The regulations specifically require, as tvidence for an individual petition, that
the pohfigngr submit any evidence, as the dircetor, in luy discretion, may deem necessary. See § CFR.
§ 214 2((3)(viiid. In the present matter, although reguestcd by Lhe director, the petitiongr failed to submit a
lease agreement that dezeribed the leased premises as anything ather than g residential apartment. Rather, the
petitioner gsubmilicd a letter from the lessor indicatiap that the ontod space was to be used as a warchousc and
shewrgom, The lessor did not address or clarify the terms of the lcasc that restrict the use of the apanument to
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reaidential.  The petibongr fanled to provide cwidonce specifically requested by the director, which would
clearly establish adequate premises for a warchouse and showroom. Failure te submit requested evidence
which preeludes a material hing of inquiry shall be grounds for denying the petition. See 8 CFR.
§ 103 .2{b)(14).

An additional inconsistency exists in that both the petitioher and the lesgor indicated the same address as its
office or place of residence on documents in the record. The lessor, in his written statement, identificd in the
return addrzss Nicld of his leter that s real eslale corperlion was located at the same
address as the petitioner's claimned place of business. There iz no information in the record that thiz addrees
congists of apartments or separate suites. The petitioner did not provide any explanation for this discrepancy.
It ig ingumbent upon the peutioner Lo resolve any incomsistencies in the record by indspendent objective
cvidenee, and attempts to explain or reconcile such inconsistenciez, absent competent objective evidence
pointing to where the truth, in Tact, lics, will aot suffice. Matter of Ho, 10 T&N Dec, 582, 591-92 {BIA 1988},
As such, the petitiencr has not domonstrated that it has obtained sufficient premises w house the new US.
office.

The second issuc in this procesding is whether the beneficiary wag employed abroad for onc vear in the three
vears preceding the filing of the potition in a primarily managerial or executive capacity.

Secetion 101{a)(44)A) of lhe Act, S TS.C 118X+ A), provides:

The term "managenial capacily” means zn assignment wrthin an organization in which the cmployee

primarily-

(i) manages the organization, or 2 department, subdivision, function, or componeas of
the orzanization;

(11) supervises and cortrols the work of other supcrvisary, profossional, or ﬁlallanerial
cmployoes, or manages an essential fimetion within the organizanon, or a depmiment or
subdivision of the crganization;

{iii} if another employee or other employees are dircetly supsrinscd, has the athority to hirg
and fire or recommend thogs as well as other personncl actions (such as promotion and icave
autherizagion), ot if no other cmplovee is directly supervised, functions ar a senior level within
the orgamizational hierarchy or with respoct to the function managed: and

{iv) excreises discretion over the day-to-day opcrations of the activity or fanction for which
the cmployee has authorty. A first-line sopervisor i not considered to be acting in a mamayeral
capacity meecly by virtue of the supcrvisor's supervisory duties ynless the cmplovocs supervised
ars professional,

Section 101{a){44)(B) of the Act,  U.S.C. 110H{2){44)(B), provides:

The term “execative capacity” meang an assignment within an organtzation in winch the employec
priznanly-
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(i) directs the managemant of the organization or a major component or fanction of the
oruanization;

{i1) cstablishes the goals and pohicics of the orgamzation, componct, or function;
{Lid) cxgreised wide latiode in discretionary decizion-maling: and

(iv) reecives only peneral supervision or dirgetion from higher level exceutives, the board
of directors, or stockholders of the orgamzanen.

The peilitiomer stated in a letter accompanying the pelition ¢hal the beneficiary was employed as a marketing
manager in the foreign company since 1996, While in this position, the beneficiary,

[Mlade independimt execulive  desisions [0 organize vazmious markeling  campaigns,
established goals and policies of our marketing department and sales departments, exarciscd
wide latitude in diserctionary decision-making and reeived omly general minimal supervision
from the maraging director. | The beneticiary| supervised all the showeoom manaeets who
were reporting to the Sales Manaper, who was eounseled by the Marketing Manager as to
what effeetive arcas to targot for sales, what land of product differentiation and methodology
to ascertain consumer demand and provide viable alternabives o varying mcome lewel
markets for firrninure [sic],

The petitioner alse submitod an ergamzational chart for the forcign company i which the beneficiary was
named as a “level lwoe™ marketing manager undemeath the division manager. No emplovees wete idemtitied
as being snbordinate to the benefictary.

The directar regquested thal the pelitioner submil a delailed statement describing the specific dutics of the
hemefician’s gualifying emplovment abroad, including a breakdown of the number of hours devoted to each
of the benpficrary™s Job dutivs and a discussien of the managerial and executive duties. In additon, the
ditector asked for the numbcer, names, job titles, job duties, and minunum educational regquirements of the
bepeficiary’s subordinates abroad. The director alsa requested that the petitioner provide additional
documentation to demonstrate the current staffing of the foreizn sorporation,

In response, the petitioner provided a statement of the heneficiary™s dailv job dutics sbroad, which included
vigiing  the office factonies, showrooms, and warshouses in the morning, and meeting with agents,
distributors, brokers, and bankers in the aflcmoon.  As markcting manager, the bengliciary snsurcd ihat the
unit managers and cxecntives had complied with the company policics, and that the products were sold in g
manner congistent with the marketing plans. He also traveled throughout Thaland to meet with vanous
manufacturing units, trade organizations, and key goverment officials to discuss economic irade policies
with respect to the tvpe of business performed by the forcign orzanizarion.

The petitionet alse described the beneficiary’s position in the orgamzational hicrarchy as “under the division
manager and supsrviscs [the| sales manager, a top leve! cxeeulive, who supervises |the] Section Manager who
supervises [five] showroom managers . . . . This shows that [the beneficiany] 15 on nine levels of higher
authority that any Showroom Manager, thus being the highest lovel excoutrye-manager in marketing ™ The
organizational chart submiticd by the petitioner identifizs the bencficiary directly subordinate to the division
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manager, and on the same level as the sales manager, production manager, product storage and delivery
manager, and the peneral manager. Again, there were no empioyees listed as being snbordingte (o the
benefigiary. On an attached page, the pettioner noted that the bencficiary’s subordinate 1s a general secratary,
who has a bachelor’s degree in money and banking, and performs document filing, printing leticrs and
reports, and inmrts data into the computer for analysis.

The dhreelor concluded that the petitioncr had failcd to denronstrate that the beneficiary had been emploved
abroad az &2 manager or gxecuiive. The directar noted that aithough the company president indicated that the
beneficiary’s duties as marketmg manzager involved general oversight of the company’s marketing program
and supervision of a sales manager and five showroom managers, the additional cyidense m the record did not
corroborate these statements. The organizational chart indicated that the beneficiary does not supervise any
emplovees, Omoa scparaie paper, the petinoner wentificd one subordinate, a general secretary.  Although this
employee possesses a bachelor’s degree, he iz not employed in a professional position, The director
concleded that while the beneficiary has a managerial ttle, he is actally performing all of the ﬁ}l‘L.]gll
company’s marketing duties.

On appeal. counsel refiers to the orpanicational chart sybmitted in the petitioner™s response for additional
evidence as evidence of the beneficiary’s position in the forcign company’s hierarchy. Counsel also submits
a ncw orgamzational chart, which, he asserts, has “greater focus on |the| hierarchy.”™ Tn the new
organizarional chart, the beneficiary is agam identficd as a level two inatkcting manager. However, conirary
to the imformation on the previously two submitted crganizational charts, the beneficiary is identificd as
having tive subordinates: a secretary, a markating rescarch emploves, a foreign exhibition manager, a foreign
sales manager, and an advertising and art work emploves. School transcripts identifving cach subordinats
possessed a baccalaureate degree are also submircd.

The AAQ will adjudicare this issuc based on the cvidence available to the director at the time of his review, Tt
i an eskablished rule that the AAQ docs not consider new evidence on appeal where the petitioncr was put on
notice of evidentiary requirements and given a reasonable apportunity to pravide it for the record before the
petition was adjudicated by the CIS, See Marter of Soriara, 19 [&N Dec. 764 (BIA 1988}, Tn the prosent
case, the petitioner was notified by the director ia his request for evidence that addilional documentation wag
necessary to determine whether the bencfimary had been emploved abroad in the requisite capacity, The
petitioner failed to provide the more detailed organizational chart, which it subsequently submitted on appeal.
As ns cvidence was provieusly available to the petitioner and Jivsctly requesicd by Lhe director, it will not be
considered on appeal. 74

On review, the petitioner has failed to provide sufficicnt cvidence to substantiate that the bencBeiary had been
emploved abroad in 4 primarily managerial or executive capacity.

As addresscd by the director in his decigion, the recond comtains many inconsistencies m regands 10 (he
bencticiary's position abroad. In a leter accompanying the petition, the petitioner stated that the bencticiany
“siparvised all showroom managers whoe were reporting to the Sales Manager,” and counseled the sales
mangger. Yet, the organizational chart reflected that the sales manager and the beneficiary were on an cqual
level in the organizational bigrarchy, and that Lhe five showroom managers were subordinate 1o the sales
manager only, When asked for additional information and elanfication, the petitioner submitted the samc job
degenption and organizational chart. Attashed to the ongamizational chart was a typed paze which stated that
the bencficiary’s one subordimate in the forsign company was a general secretary who Nl documents,
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printcd roports and letters, and input data nite the computer for analysis.  The petitioner did aot submit
evidence, or even address its previous assertion, that the benefictary also supervised the showroom managers,
or adviged the sales manager. )t is incumbent upon the petitioner to resolve any inconsistencics in the tecord
by independent objective evidence, and attempis to explain or reconcile such inconsistencics, absent
compelenl objective cvidence pointing to where the truth, in fact, lies, will not suffice. Matrer of Fio, 19 18N
Dec 582 351-92 (BIA 198%).

In addition, the petitioner hag not provided & sullicient in-depth deserplion of the beneficiary's job duties to
cemglude that the beneficiary bas been or will be emploved in 2 managerial or executive position. When
examining the managerial or cxecutive capacity of the honefigiary, the AAD will look to the petiticner’s
description of the job duties. See 8 CFR. § 214 2(1)(3)(ii). The petitionsr provided the same job description
for the bongticiary in both its first tetler submitted with the petition and the June 2% 2002 letter submittcd
with its response to the director’s request for evidence. In cach, the potitioner stated that the beneficiary
“madc mdependent cxcoutive decisions,” “cstablished poals and policies of [the] marketing and salcs
departments,” “exercised wide laumde in discretiopary decision-making.” and “reecived only general
minimal supervizion from the managing director.”™ These statements arc egsonttally a restatement of the
phrasc manaperial capacity, as defined in the gulations. The petitioner has failed to specifically idemtify
how the beneficiary’s previous daily activities qualify him as a manager or ¢xocutive.  Simply going on
record without supporting documentary evidened i not sufficient for purposes of meeting the burden of proof
in these proceedings. Muwter of Treasure Urafl of California, 14 T&EN Dee, 190 (Reg, Comm. 1972).

Additionally, the petitioner failad to respond to the dirsctor’s request for additional cvidenee, The director
speetfically requested “a detailed statement describing the |beneficiary’s| specific dutics” m the forcign
company. Althongh givan an opportunity to provids more Jetailed information rcgarding the beneficiary’s
employment abroad, the petitioner submitcd werbanm the same job description.  Failare to subntit the
requested evidence which precludes a material line of inquiry shall be grounds for denving the petition. See 8
CFR § 103 2(h)(14).

Furthermore, the record does not establish that the benefisiary g supervising other supervisory, profossional
or managerial cmployees, bas the awtherity to hire, fire or recommend personnel actions for any cmplovees,
or has discretion over the day-to-dav operations of the markcting depattment.  According to the information
submiited by the petitioner in it response to the dircctor's request for evidence, the beneficiary’s one
subordinate eniployes 15 a gencral scorctary.  Although this individual has a baccalaurcate degree, he is not
cunsidered to be a professional. The term profession is dofincd n scetion 101(a)(32) of the Act and includes,
but ig not limited 1o zrchitects, engineers, lawvers, physicians, surpeons, and teachers of elementary or
sepondary schools, collepes, academies, or seminarics. Addibonally, as provided in 8 C.FR. § 204 5(k)(2),
the tenm “profession” includes nol unly vne of the cocupalions listed m section 101(aX32) of the Act, bur also
any oecupation for which a Unitad States bacealaurcate degree or 1ts foreign equivalent iz the mmimum
requirement for eniry tnte the occupation. The position of a goneral seerctary, winch meludes filing, tvping,
and printing teports docs not necessitate a baccalawrsat: degree.  Thercfore, the beneficiany™s only
subordinate emplovee cannat be eansidered a professional, as that term is defined in the regulations. The
petitioner has failed to demonstrate that the beneficiary superviges other supervisory, managerial, or
professional cinployces.

The pefitioner hag ales failed to cstablish that the beneficiary has authonty ever the day-to-day activities of
the marketing deparbment.  Rather, it appears from the record that the enly individuals performing any
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markcting-rclated functions arc the bencficiary and his scorctary.  As the secretary has been deseribed as
petforming anly administrative functions fon the beneficiary, it can only be assumed, and has not been proven
otherwise, that the beneficiary is performing all other marketing functions, inclnding devising markcting
plans, contrcting advertisers, and performing any public relations, The beneficiany’s job dutics include non-
qualifyingy duties that preclade him from funcboning in a primarily managerial or executive role.  An
employee who primarily performs the tasks necessary to producs a product or to provide services is not
considerad to be emploved in a managenal or executive capacity, Matter of Church Scientology Inernational,
19 T&N Dei, 5393, 604 (Comm. 1988).

The petitioner hag faled (o demonstmts that the beneficiary was employved abread 1o o primarily managerial
ot execntive Capacily.

The next issue in thiz proceeding iz whether the new US. office will support a managenal or executive
position within onc year of the approval of the petition.

In a lettzr submitted with the petition, the petitioner stated that while ¢cmployed n the United States the
bencficiary would plan, organize, direct, and control the company’s marketing functions. TTe would also
appoint distributors, hire sales personnel, and provide aszistance in sales and distribution.  An organizational
chart of the 1.8, company idenoificd the beneficiany as the sales manayer, reporting directly to the chairman,
and supervising ong salcsman and a produst servics erployvie,

The director requested additional evidence including a detailed busingss plan for the new U8, company, a Hst
of current emplovees and a detailed description of their job dutiss, a detailed deseription of the beneficiary's
Jjob duties as marketing manager, and copies of the vear 2001 corpurats tax relum and Emplover's Quarterly
Tax retarn.

I response, the petitioner declared that the beneficiary would “hire, train and supervise sales managors,
technical support people, and salcs staff”™ The pelitioner asserted that as the company expands, it Anlicipates
hiring individuals to work in the finanee and accounting diepartments, and the warehouse and showroom, The
petinomer alse nefered to the business plan as evidence that it will employ manageral staff, which will allow
the beneficiary “to do firll justice to his markcting manager job.”

In the busingss plan submtted by the potitioner, the beneficiary™s job duties are described as;

Pertorm{ing| duties necessary to develop and upkeep ]sic] marketing girategies, campaigns,
promotional programs and strategics and develop jointly with top management [the] business
sirategy. long-term plans, management and busincss know-how

The petitioner also stated that it anticipates hiring other stafT if warrantod by the business functions. Suoch
staff will be for the mamfactaring and accounting depammeois, and others will be “imained to optimize all
operations.”

The dircetor concluded that the petitionst did nol demonstrats that the beneticiary would be eooploved in a
primarily manaoerial or cxcoutive posilion within one year of the approval of the petitinon - Tha director noted
that the petitioner submitictd copics of its recemt tax returns, which showed that they bad no current
employees. The dircctor also determined thai it was unclear from the record how many cmplovess would be
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hired in the futurc to accomplish the busincss goals outlined in the business plan. As such, the dircctor
concluded that the scope and natore of the petitioning business did not warmant the services of the bencficiany
in a managerial capacity within one year. Rather, it appeared that the bencficary would perform the
marketing, salcs, and general administrative work of the U.S. opcration.

Counsct faits to address on appeal the managerial or executive nature of the beneficiary’s position in the
United States.

{On review, the petitionar has not demonstrated that the U.S. eperation will gupport a managenal or executive
position withm one year of the approval of the petibon.  As stated earlier, In examining the managenal or
exegutive capacity of the beneficiary, the AAQ will loak 1o the pelitioner’s deseription of the job duties. See
RCFER § 214 X4){3)(i1). The petitioner has not submitted a detailed description of the proposed duties to be
performed by the benchieiary o g rgle as marketmg manager. The petitioner merely explained that the
beneficiary will develop and maintain marketing sirategics, campaigns, and promolivnal programs, and work
with upper management 1o identify the company’s long-rerm gosis It is impossible to ascertain from this
vague descnphion exacthy what dajly activities the beneficiary will perform, and how these dutics will amount
10 a managenal or execubive capacity within one wear. Simply going on rocord without supportiog
documctitary cvidenee is not sufficicnl for purposcs of meeting the burden of proof in these procecdings.
Marter of Treasure Crafi of Califormia, supra.

In addilion, (he pelitioner friled to mention any plans 1o develop a marketing department or hire cmployees
for the department. The tax documeants provided by the petitioner verify that the petiioner does not currently
have any employees. The petitioner stated that it anticipates hiring manmagerial staff so that the beneficiary
can [unction 3olely ag a mackeling mangeer, The petitoner also repeatedly made reference to ite business
plan as verification of it futre hiring plans. Yet, vpon review of the business plan the petitioner has not
identified an intent to employ anv individuals wathin the first year that will elieve the beneficiary from
performing non-gualifving functions of the markcting dopartmont.  The petitioner specilfically slaked i the
business plan that it anticipares hiting individuals for the finance, mamfacturing and accounting departments
only. Any other employees hired within the first vear will be dependent upon “vital,” yet unexplamed,
busimngss functions, The AAQ cannot assume without further evidence that the bemaficiary will be relisved
from performing all functions of the marketing deparment, including non-managerial and non-cxceulive
dutics,  Again, simply going on record without supporting decumicntary cwidence is not sufficient for
purposes of meeting the burden of proof in these proceedings. Matter of Treasure Craft of California, supra.
Murcover, an cmployee who pnmarily performs the tasks neccssary to produce a product or to provide
services ie not eongidercd to be emploved in = managerial or cxceutive capacity, Mawter of Church
Scientalogy Ftermational, supra.

For the forugaing reasens, the pefitioner has failed to demomstrale that the new US. office will support a
managerial or exceutive pesitian within one year of the approval of the petition.

The remaining issue in this proceeding is whether the petitioner has established the financial ability of the
forsign emtity to remuncrate the bencficary and conumence doing business in the United States.

In regards to this issne, the dircctor requested that the petitioner submit bank starcments for the foreign and
U.S. companies that refleel funds available for the months of February through Apnl 2002, The director also
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requasted copies of any bank wire transtzrs and Customs Forms 4790, which would document the transfor of
these funds from the foreign emity.

The petioner submitted bank statcments for the morths of July 2301 through JTamary 2002, the year 2001
Income Tax return for the forcign company, the forcign company’s balance sheet and profit and togs
statement, a bank letter, and deposit and withdrawal records.

In his decision, the director concluded that the petitioner did not submit substangial evidence to cerablish the
financial ability of the foreignh company to remmnerate the beneficiary.  The diregtor noted that although the
reeord reflects a transfior m the amgunt of $99 983 00 tg the U.S. company from a foreipn bank, $20.000 of
the funds were withdrawn (rom the petitioner™s account the following menth. Furthermore, ithe most recens
statement for the petitioning organization indicated a cash balance of 4pprokimitely $2.000, while the foreign
company 2 bank statement reflected an approximate balanee of 5400060, The direotor determined that the
two companics had insutficient funds to pay the beneficiary’s anoual salary of $40.000, and 0 commence
operations in a manner that will allow the LS. company 0 grow 1o a sofficient capacity to support a
managenal er cxceuhve postion within one vear.

O appeal, counsel agserts that the dircctor misunderstoed the financial statements in concluding that the
foreion company had a losg in 2001 of approximately $453.000000, Counsel explains that this was a
deduction, rather than a loss, which had been offset by an cquivalent tax deduction tesulting In zero tax
lability. Counsel also asserts thal a previous cash trunsfor of $90,000 from the foreism company to the U5,
company is ovidence of the pefitioner’s intentions to operate a bona fide business in the United States.
Counsel also noted that an additonal transfor of approxamately $100,000 was made to the U8, company on
September 24, 2002,

On review, the record does not suppori a finding that the US. arganization has the financial ability o
remunerate the beneficiary and commicnge domg busmcss.  The AAQ acknowledges the transfor of
approximately $99.000 to the petitioner’s business checking acconnt from an account held by two individnals
at the Bank of China. However, as addressed by the dircetor, the banl: statements clearly show that $90,000
was withdrawn from the petitonet’s checking acgount on July 2, 2001, leaving a balance of approximatcly
53,000, Therg 1s no cvidence of the money being deposited into ancther account heid by the potitioner, or
records identifving whether the moncy is gtill available wo the company. Geing on record without supporting
docwmentary evidence is ot sufficient for purpeses of mecting the burden of proof m these proceedings.
Matter of Treasure Croft of California, 14 T&N Dee, 190 (Reg. Comme. 14972).

Counzel also asserts on appeal ihat 2 transfer of approximataly 5 100,000 from the forcign company was more
than adcquate to cover advertising costs, wages, and other expenses of the petitioning organization, As noted
above, thig transfer was made in September 2002, four months after the petition was filed. Counsel Bils o
recognize the requiremant that the potitioner cstablish chgbility at the time of filing the nonimmigrait visa
petition. A visa petition may not be approved at a futore date after the petitioner or beneliciany becomes
eligible under & new sct of facls. Matter of Mickelin Tive Corp.. 17 T&N e, 248 (Rep. Comm. 1978}
Therefore, the forcign company’s subsequent transfor of funds is insufficient to establish the finangial
position of the U.5. company.

Bevand the decision of the dirsctor, a remaining izans i his proceeding is whether the petitioner has
vstablished that a qualifying relationship exasts between the peiitioning entity and & foreign entity pursuant to
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8 CTR §2142M( 1K), The regulations amd casc law confirm that the kev factors for establishing a
qualifving relationship berween the United Stares and foreign entities are owncrship and control.  Mader of
Siemens Medical Nystems, fne. 19 1&N Dec, 362 [BIA 1980); Matter of Hughes, 18 TN Dec. 239 (Comm.
1982); see alse Martter of Church Scientology friernational, 19 [&N Dec, 593 (BIA 928} (in immigrant visa
proceedings). In the context of this visa petibon, ownership refoms Lo the direct and indirect legal right of
posseesion of the assets of an entity wath full power and autherity to control, comttel means the direct or
mdireet opal nght and authornity to direct the establishment, management, and operations of an ¢otity. Maiter
af Chtreh Sciemalogy fternational, supra al 593, In the present matter, the petitioner stated that the TS
company 13 a subsiciary of the foreign corporation. and submitted a stock ecrtificare identifying the foreign
company as the holder of twelve shares of ths potitioning company’s stock. A wire transfer, submitted by the
peliioneT as cvidence of the [oreign company’s ownership of the U.S. cntity, indicates that the funds wore
transferred from two individuals, rathet than the beneficiary™s foreipn employer. It Temains to be determined
whather the beneficiary’s foreign employver actnally funded the petitioning organization.  As the appeal will
be dismissed on other grounds, this 1ssue need not be furthér addressed.

For the foregoing reasons, the petition cannot be gramted.

In visa petition procecdings, the burden of proving gligihilicy for the benefit souglt rests entirely with the
petitioner. Section 291 of the Act, £ U.S.C. § 1361, The petitionze hag not gustained that burden.

ORDER: The appeal is dismisscd,



