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DISCUSSION: The Director, Texas Service Center, denied the pelilion for a nonimmyigrant visa, The matier
15 narw hefore the Administrative Appeals Gfilee (AAO)Y on suppeal. The AAQ will dismiss the appeal.

The petitioner is engaged in (he business of maintenance and construction. It secks authorization to employ
the benefieiary iemporarily in the United States as its president and yemeral manager. The direetor
determined that the petitioner had not established that the hemeficiary would be cmployed in & primarily
managerial or cxoeutive capacity.

On appeal, Lhe patitioner submits additional evidence in an effort 10 overcome the director’s tindings.

To estabbsh 1.-1 eligibility under seotion 101{a){13)}L) of the Immigration and Natjenality Act (the Ac), &
ULS.C. § 110 1{a){15MW1.). the putitioner must demonsitale that the beneficiary, within three vears preceding
the benefictary’s upplication for admisswon into the United States, hus been emploved abroad in a gqualifying
manajzetial or executive capacily, or i a capacity involving spovialized knowledge, for one continuous year
by a qualifying organization and seeks ta enter the Uniled States temporarily in order to conuinue to render his
or her gervices to the same emmployer or a subsidiary or alfiliaste thereof in a capacizy that is tanagerial,
excenlive, or involves spceialized Imowledge.

T'he regulations at 8 CFE. 4 214-.2(1_}{55}(?} stale rhat if the petition indicates that the bencfciary is coming o
the United Sizlcs as a manager ot exceubive to open or to be cmploved in a new office it the Uniled States,
the petitioner shall submiit eviderce that:

Ad sufticient physical premises to house (he new office have been secured:

B} The beneficiary has been employed for one continuous year in the three year poriod
preccding the filing of the petition in an execulive or managerial capacity and that 1he
proposed omployment invulved cxecutive or managerial authority owver the new
operalion; g

) The intended United States operation, within one vear of the approval of the petition.
will support an execulive or managerial position as defined in parapraphs (1(1 K1xB)
or {C7) of this scetion, supparted by mibrmation regarding:

(1) The proposed nature of the office describing the scope of the entily, its
organizational strueturs, aned its financial goaly;

{2} ‘The size of the United Srates invesiment and the financial ability of the
forcign entity to remuncrate the beneficiary and to commence doing
business in the United States; and

(2) The organizational structere of the foreign antity.
The U.8. petitioner slates that it was eslablished in 2003 and that it is a subsidiary ol Zapateria Cash, SR.L.,

localed in Venezuela, The petitioner seeks 1o cmploy the beneficiary in the United States for one Year ar an
annual salary of $36.000,
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The first issue n this proceeding s whether the petitioner has cstablished Lhat the beneticiary has been
employed abroad for one continuous year in the three-year period preceding 1he filing of the potition in an
cxecutive or managerial capacity.

On September 16, 2003, CIS issued a request for additional evidence, The petitioner was asked to provide the
beneliciary’s pay stubs for 2000 and 2001, a5 welt ag his Venezuelan income tax forms for 2000, 2001, and
20002 to establish his employment with the foreign entity prior to filing the petition. The petitioner was also
asked do subimit copies ol all 1-20s that were ever issued to the beneficiury.,

Although the response metuded all of the hene ficiary’s pay stubs for 2001, the petilioner failed to submit any
of the beneficiary™s pay swbs for 2000, nor did it submit any of the requested income tax fornms or the
beneficiary’s Form [-205 that were issued priot {0 2002.

The dirclor denied the petition noting the petitioner’s failure to subnii the requested invome ux returns and
F20s for the years prior to 2002, The direvior conchuded that \he petitioner failed to provide suificient
documentation 1o cstablish that the pelitioner had been emploved abroad for une year of the three years prior
to filing the petition.

On zpmeal, the petitioner states that the hencliciary was transferred 1o the United States in Fanuary 2001 to
improve his Liglish speaking skills und explains that the lunguage courses the beneficiary took were for (he
purpase of the benetieiary’s future employment in the United Slates for the petitioning cntity. The politoner
alse submitted the forcign entity’s internully generated wape statements. While the petitioner claims thal
lhese statements were signed and scaled by a certified public accountant in Venezuela, a translation of that
individual’s notarized stalement indicates that the accountant was not hited for the purpose of performing an
audit. The accountunt ropeatedly stuted that he was hired to apply certain “procedures.” However, neither the
accountant nor the petitioner has defined these “proccdures” or explained what purpose they serve. Ewen
though the petitioner has submitted the tumeficiary’s pay stubs dating back w 2000, all of the pay stubs were
internally generated by the foretgn cntity, The pretidoner stll has not submitted any ol the requested foreign
tax funns, which would support the elaim that the beneficiary was employed by the foreien entity within the
time period specified in 8 CFR. § 214230 R). [t is noted that failure 1o submit requesied cvidence,
which precludes a material line of mquiry, as the pelitioncr did in the istnt case, shalt be sroumnds for
denying the pelibon. See 8 C.ER. § 103 2(h)(14). Furthermore, tho beneficlary’s additionsl Formt 1-20z that
were submitted by Lhe petitioner on appeal merely suppott the direclors determination that the lreneliciary
entered the United States repeatedly as an F-1 student within the three vears prior w filing the instant petiticm.
In light of the beneficiury’™s entries into (he United States in 2001 and 2002 as an B-1 student, the AAQ
conciudes that the petitioner has failed to establish that the bencfejary was ermployed as a manager or
execulive abroad for one continuous year in the three-year period preceding the hling of the petition.

The wiher issue in Lhis proceeding s whether the petioner established that the forcign entity funded the
petitioner. In CI8’s request for gdditional cvidence, the petilioner was instructed Lo submit documentation 1o
establish proof that the forcign entity paid for the petitioner’s stock. The petitionet was informed that
supporting evidence could include wire transfers, slock purchase agreements, minules of relevan! sharcholder
meetngs, of olher legal decuments governing the acquisition of the ownership intcrest. As properly noted by
the director m the denirl, the petitionet’s submission of photovopied bank statements showing a certificate ol
deposit (CT3) totaling over $65,000 does not cstablish that the loTeign entity funded the petitioning operation,
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On appeal, the petitioner has submitied a wire transfer tracking documeat, which shows that the Torciym entity
was lhe onginator ol a wire transter in the smount of $63,000. However, the tacking documant shows the
beneticiary, 1oL the petitioner, as the recipient of the money,  |'heretore, none of the docwmentation submitted
by the petitioner establishes fhat the foreign entity paid for its ewncrship of the petitioner’s stock.

Beyond Lhe decision of the director, the deseripiion of the beneficiary’s duties abroad ay provided by the
potitioner does not establish that the beneficiary was employed in a qualifying managerial or cxecutive
capacily. Heowever, as the appeal will be dismissed bascd on the grounds discussed above, this issue need not
be further addressed at this time.

In visa petition proceedings, the burden of proving eligibility for the benelit sought remainsg cnbirely with the
petitioner. Section 291 of the Act, 8 7.5.C. ¢ 1361, Tlere, that humdlen has not bern met,

ORDER: "The appeal is dismissed.



