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DISCUSSION: The Ditector, Nebrasks Service Center, denied the petition Tor a nonminuniprant visa. The
matter is now before the Adminiswative Appeals Olfice (AAOY o appeal. The AAD will dismiss the appeal.

The petitiwner 15 an art and jewelry tetaler. Tt secks authorization to cmploy the beneficiary temporarily m
ihe United States as its vice president and manager. The director determined that the petitioner had not
established that the beneficiary wauld be employed moa priman ly managerial or executive capacity.

On appeal, coumsel asserls thal the benelciary bas und would continue to act in an executive capacity.

T'o establish L-1 eligibility under section 101{z)}15)L) of the Immisration and Nabiemabity Act {the Act), 8
TILE.C.§ 1TI01a)( 5)LL), the petitioner must demonsitate thal the beneliciary, within three years preceding
the heneficiary's application tor admission into the United States, has been emmploved abroad inoa gualifring
managerial or exceubive capacity, or ™ a capacily involving specialized lkmowledge, for one continuous yeur
by a gualifying organization and sccks to cuter the United States temporarily in onder o sonlinue o tender his
or her services to the same employer or a subsidiary or affiliate thereol in a capaeity that is managerial,
excoliive, or imvolves specialized knowledge.

The regulations at § KR § 2142703 sae that an dndividust petition filed on Form 1-129 shall he
aceompanied by

{i) Evidence that the petitioner and the organizazion which cmploved or will employ
ihe alicn are qualitying otyanizations as defined in paragraph (10 1)1} G) uf this
secilol.

{#i) Bvidimee that the alien will be employed i an executive, managerial, or

specialized knowledge capacity, including a detailed deseniplion of the services
iey be perfommed,

{LiL} Evidenee thal the alien has at fesst one contimious vear of full-time empleyment
abrpad with a qualifying orgamzalion within the three years preceding the fling
of (he petition.

{iv] Evidencce that the alien's prior year of employment abroad was in a position that

was managerial, cxceutive, or invelved specialized knowledes and 1hal ihe alien's
prior cducation, taming, and employment qualifics hmwrher to perform the
intended services m the United States.

The [1.5. petitioner states that it was cstablished in 1998 and that it is an atfiliate of Buddhist Global Bazaar,
logated in Indiz, The petitionsr seeks to enploy the beneliotary for three years at an annual salary of $37,600.

At issue in this proceeding is whether the petitioner has established that the beneficiary will be employed m a
tranaeTial or executive capacity.

Scction 10 (aM4d) A} ol the Inmigration and Nztionality Act ("the Act™), & TLS.C. § L1001 (a4 A),
Provides:
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The term "managerial capacity” means an assignment within an orgamization in which the
emploves primarily-

L. manages the organization, or a department, subdivision, funetion, or componend
ol the orpgmucalion:

i supervises and  comuols the work ol olher supervisory, professional, or
managerial employees, or manages an essential function within the organization,
ot a Jepattment o1 subdivision of the organization;

L. if another employee or other emplovees e directly supervised, has the
authority to hire and fire or reconmmend those as well as other personnel actions
{such as promotion and leave autherization), or it no other employee i3 dircelly
supervised, fwnctions at a senjor level within the organivzbional hisrarchy or
with respect (o the luwocton manaeed; and

iv. exercises diserotion over the day-lo-day vperations of the activity or function for
wlich the employvee has authority. A first-line supervizsor is not congidered to
he acting in a managenial capamly moerely by vittue of the superviso's
supervisory duties unless the employees supervised are professional.

Sectiom 1O R} of the Act, EUSC. Llﬂl[n}{dbﬂl}[ﬂ), provides:

The lerm "executive capacity” mcans an assignment witkin an organization in which
croplovie primarily-

1. direels the munarement of the organization or a major compenenl or lunction of
the arganization:

ITh establizshes the geals and policies of the organization, component, or Noetion;
1L exereises wide |alilude n discretionary decision-making; and
1w, receives unly general supervision or direction from higher level exccwmives, the

hoard of directors, or stockholders of the organizaiion.
In support of the petition, the following description of the beneficiury s currenl job duties was provided:

[ 1he beneficiary ‘s] most recent foreign posilion with [the vversens entity] is management
of invenlory acquisiion, (location of fare olyjects, and negotiating sales feTmsy, a3 well as
supervizing shipping amrangements for merchandise to our warchonse i the 17,8, and to
individual clientz for specific orders.  The position also required language sldlls in
Lnglish, Tibelan, and Hindi. . ..

The following deseription of the beneficiary’s proposed durics was alzo provided:
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She will be responsible for managing internet mark[et]ing, customer relalions, salcs,
invenlory conlrol, as well as sehoeduling und coordinaling, snd mamaging exhibits at
several State Dairs, in the U5, She will manage the lacal warchouse and superiisc
nventory control, as well as the showroom and retail operation in Ft. Worth, Ller
particular expertise in Tibetan’Buddhist philosophy will be helpid . . . . [The
teneficiary| has computer skills, and will mamaye and oversee computer marketing and
iternet sysrema, a2 a major portion of aales come [sic] via internel syalems

On December 4, 2001, CTS iszned a request for additional evidence. The petitiomer was usked to provide a
copy of its organizational chart, 3 more detailed description of the benefieiary’s dutics abroad and the
propesed duties 1 the United States, including specific job dutics, the types of amployess the beneficiary has
or mtends to supervise, and the beneficiary’s level of authority. The petitiomer was also asked o specify the
number of employees the beneficiary supervised, briefly providing their ecucational and professional
qualifications.

The pebitoner respended with 2 statement from ity president who stated that the beneficiary™s dutics have
inchided designing and coordinating the printing of & national catalogue for the mal order portion of the
business, nepoliating immperl putehases und shipning, as well as hinnyg, [ming, and supervising personnel . Tn
severdl other submissions the petitioner’s president indicated that the beneficiary’s job m the United States
would entail managmy a relail slove and o mail order catalogee operation. In regard to managing ihe retal
store the beneficiary would be required (o handle all personnel matlers, meludinye supcrvision of clerical staff.
It regard 1o the mail ordor operaion, the eneficiany would be required to supervise college level and
graduate level students in revising the printed catalogne. The petitioner alio provided the following
percentage breakdown of the bemeRowary’s dulies:

Crheersight of nrternet development and supervision: 153%

Management, hiring, supervizion of retail stores: 40%

Supervision of catalogue development and updates: 10%

Planning, management, and suparvision of exhibitions: 2045

Policy, hiring, stcategy, company plannire: 14%

Pohey dircchion/communication with India office & suppliers: 5%
The petitioner mdicared that the overseas entity employs two penple, aside from the beneficiary. Atthough
the petitioner mdicated that one of the two employees iz a clerk, the other individual’s position tifle was nol
given and there is ne job description for ther employee. The petitioner indicated further that the 11§, entily
ls two store clerks, a bookkeeper, and an individual responsible for “computer-catalogue input®  The
petiticner did nol indicate gny of the educatioaal levels or job descriptions [or any of its 15, employees.
The petitioner also subiitied 1w letters from companics that have dealt with the beneficiary in ber capacity

as vice president of the overscas endity. Fach lotter indicated that the benefictary looked or and negotiated
purchase prices for mvenlory that she purchased.
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Aller reviewing the evidenee submmiticd, the director denied the petition noling that the evidemee Biils to
establish that the benetlciary has been or would be employed in o managerial or executive capacity.

Omn appeal the petitoner asserts that the depariment where the beneficiary would work was created in
Movember of 2001 theraby entithing the petitoner “new office™ atatuz. However, the pelition that 1s the basis
for the mstant proceeding was received by CIS in Uctober of 2001, I the entity that would employ the
heneficiary had not yet been greated at the time ol the Olmg of the petition, 1t i3 unelest why (he pelition was
filed in the first place. The alternative consideration is that the “new’ departtment to which the petiioner
refors 1 the medanl case is part of go already existimg enbity, That beng the case, the AAD must consider the
datc when that cotity was created. not the date when that entity expanded to include a new depariraent. “Thus,
even if the mail order portion of the potilioner’s hoyiness was nol oeated until November 2001, the
parmership agreement in the record of proceedings indicates that a partnership was created n 1999 for the
purpse of creating the petitgming entity, “Uhe record also contains a lease agreement, dated January 1999,
indicating that warchouse space was rented to house the petitioner's operation more than two years prior 1o
filing the petition. Based ok the evidence of record. the petitioner cannel be acecorded “new office™ status.

The petitioner ulse assers that the beneficiary his the requited skills and discrerionary sucthority necesgary 1o
expand the existing 115 business. He aleo repeared the deserplion ol the bemefciary's duties given earlier
and emphasiacd her sipmificent role in creating a successful business operation, as well as the petidone’s
need tfor the beneficiary™s particular alnlidies. TTowever, CT3 does not dispuie the ¢laim that the beneficiary
haw played and will conrinue to play a key role in the petitioning entity’s financial sueeess.  Rather, the
request for additional evidence elarified that CIS’s main conesmn was the beneficiary’s duties and whether
these duties were anid will bx primarily of @ managenal or cxcoutive nature, Although the petitivner Uiscusses
the bencliciary™s supervisory role and discretionary authority over all persomnel tratiers, it has not submitted
any evidence or provided the AAQ with any mformation on appeal 1o overeome CI5"s objections. Having
discretionary authoniy and supervising personnel would not neecssarily preclude the beneiciary from taking
vl nun-qualifving duties. For instance. several of the submitted documents indicate that the heneficiary
actually negotiates and porchases the items lhal are later *o be sold by the petitioner. Tt s noled that an
employee who primarily performs the tasks necessary w produce a product or to provide services is ot
considered o be employed In o8 manaperial o1 executive capacity.  Matter of Church Sclentology
futernafional, 19 I&N Dee. 593, 604 (Comm. 1988). Although scekmg out mventory and negotiatinge {he
purchase price are both crucial to the petitioner’s suceess, these dulics can be belter atmbued to a buyer
rather than an individual acting in & Tnamayerial o1 cxeculive capacity, Furthenmore, it is unclear bow much of
the heneficiary’s time is spent performing these tasks, as neither one was mwentioned n the percentage
breakiown of the bereficiary’s duties.

Furthermore, cven though the petitioner states that the bencfeiary has subordinate personnet, there is mo
information abow! any of ther duties or educational levels. The petitioner hay provided only éhe job titles of
the beneficiary's subordinates without any evidence hat they arc professional, managerial, or supervisory as
required by 8 CER. § 214.2 (D DHNCBX D).

Finally, the petitioner aserts that CTS placed too much emphasis on the peiilioner’s small size and failed to
accord it the same consideration ws il would a large corporation. Contrary to the pelitionor’s argument, the
director’s congideratiom ol the size of the petitioning organizalion compotls with curent law, While size
cantot be the sole consideration in determining aligibilily [or managerial or executive status, the dircclor can
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and should consider the petitioner’s size and persennel structure for the purpose of establishmg whether the
petiticmet has a sufficient staff to relieve the beneficiary from performing non-gualifying duties. In the instant
case, the description of the beneficiary’s duties suggests that the bencfciary perlforms non-qualifying tasks,
therefore, regardless of the petitoner’s sz the humeleiary docs nol work primarily as & manager or
exeqitive.

(O review, the record as presently conatituted is not persuasive in demonstrating that the beneficiary has been
or will be emploved (o a primarily managerial or executive capacicy. The petitioner staes thal Lhe
beneticiary's duties are managenial and involve g grest desd of diseretiomary awhority.  However, the
deseripion of duties that the petitoner provided is too general to convey a clear understanding of whai the
bencticiary would be doing, and has becn doing up to now, on a2 daily basis. The fact that an individual
manages & small huginess does not necessarily establish eligibility for classification as an (ntracormpany
transteree in a managerial or executive capacity within the meaning of section 10L{a)(44) of the Act. The
rccord] does not establish that a majority of the heneficiarns dulies have been or wall be primariby directing the
management of the organization. Nor has the petitioner demonstrated that the beneficiary will be primarily
supetvigmyr & suhordimate slall ol professional, managerial, of supervisory personnel, or thal she wall be
tchicved from performing non-qualifying dutics. " he petitioner bas not demensoated that it has reached or
will reach a level of organizational complexity wherein the hinng/finng of persoonel, discretionary decision-
makingr, and sethnp company roals and policies constitete sipnificant components of the dulies performed on
a day-to-day basis, Nor does the record demonstrate that the bereficiary primmanly manages an essential
function of the orgamization or that she operates at & senior level within an organizational hierarchy. Busold on
the evidenee furmished, i eanmot he fumed that the heneficiary has been or will be emploeed primarly in a
qualif¥ing managerial or exscutive capacivy. For this reason, the petition may not be approved.

In visa petition proceedings, the burden of proving eligibility for the benefit sought remains entirely with the
petitioner. Sectton 291 ol the Ach, 8 TTS 1§ 1361, Hore, thal burden has not been mel.

ORDER: The appeal s dismitssed.



