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IMSCUSSION: T'he nomimmrmorant visa pelidon was demied by the Inrector, Texas Semvce Center. The
matter is now before the Administrative Appeals Odfice (AAD) on appeal. The appeal swill be dismnissel.

Tha pefitioner is described as an import and export husiness. It seeks to extend its authorization to
eniploy the beneficiary temporarily in the United States as it presidenl. The direelor detwormmed that the
petitioner had net subimiited sufficient cvidencr to demenstrate that the oncficiary would be employed
primarily in 2 managerial or executive capacity.

On appeal, counsel disagrees with the ditector’s deternunation snd esscrts that the boncficiary’s duties
will he managerial or executive in nature.

To establish L-1 eligibahity under section 101al15%L) of the Tromigration and Natiomahity Act {thc Act),
B US.C. 1101 15ML), the petiiomer must demomstrate that the beneficiary, within three years
preceding the benaficiary’s application for admission into the United States, has been ermploved abroad in
a quali ying managerial or exeeutive capacity, or 11 & capacity invelving specialized knowledge, for one
conticuous year by a qualifying orranization and seeks to enter the United States temporarily in order 1o
contintie to render hiz or her sorvices Lo the same croployer o a subsidiary or affiliste thereot in a
capacity that is mmanagerial, executive, or involves specialized kmowledge.

The regulation at 8 CFR. §214.2(1)3) states that an individual petition filed on Form 1-129 ghall be
accomparticd by:

(1) Rvidence that the petitioner and the organiation which empliyed or will employ the
alien are qualifying organizations as defined in paragraph (I3 1 i G} of this section.

{{iTwidence thar the alicn will be cployed inan cxccutive, managetial, or specialized
knpwledge capacity, imeluding a detailed description of the services to be performed.

Avceording W the docomenlary evidence contained in the record, the petitioner was established in 199%
and claims to be an import and export business. ‘The petitioner staics ihal the LLY, entity is an aftiliate of
Aarkay Intermational, located in India.  The petitioner declares two ermmployees and $239,720 in gross
anmual income. The pelibionér seeks the cominuation of the beneticiary™s services as its president for
three years, al & weakly salamy of S923.08,

The issue Lo be addressed in this procceding is whether the petitioner has established thad Lhe bene Geiary
will be cmployed in a primarily managerial or executive capacily.

Section 101{aK44A) of the Act, BTV8.C & T {(a)(44W AY, provides:

The term “managerial capacily” means an assimment within an organization in which the
crployee pritnarily—

(i} Manages the organization, or a departtnent. subdivision, function, or
comaponenl of the urganization;
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{il} Supervises and controls the work of other supeTvisory, professional,
or mapagerinl emplovees, or manages an essential fimetion within
the organizalion, or 4 deparlmend or subdivigsion of The erganizaiion;

fiii) It another employee or other employees are dimeetly supervised, has
the aathority to hirc and firc or recommend those as well as other
personnel actions {such ag promodion and lcave agthomztion), or if
no other emplovee is directly supervised, functions at a semor level
withint the ovganizational hicrarchy or with respect to the function
managad, and

(iv) [xercises discretion over the day-lo-day operations of the activity or
lunetien for which the cmploves has authority. A first-line
supervisor 1s not considered to be acting it a managenal capacity
merely by virtue of the superviser's supervisory dutics unless the
emplovees supervised are professional. '

Section 101(ax44WB) of the Act, 8 1.5, § 1101{a)(44 )} B), provides:

The term “executive capacity™ rmeans an assighment within an ofpanizalion n which the
employes primarily—

(L) Directs the management of the organizalion or a Tnajor component or
funelion of the onganization;

(i) Estab ishes the goals and policics of (he organization, component, ot
Fumetion;

{11} Excreises wide latitude in discretionary decision-maling: and

{iv}’ Receives only general supervizion or dresiien from higher level
exeeubives, the bownd of directors, or stockholders of Ui
nmgnization.,

Section 101{a (40 ol the Act, 8 LLS.C § 1101 (a}(44){C). provides:

It statting levels are wied ux a factor in determining whether an individual 4 scting ;o a
managerial or executive capacily, ihe Atlomey General shall take inte account the
reasonable needs of the organization, componemt, ar function in ght of the overall purpaoss
and stage of development of the orpamzalion, component, or function. An individuat shall
nid be considered to be acting in @ managerial or excculive capacity (as previously deftned)
metely on the bagis of the tumber of cmployees that the individual supervises or has
supervised ot diteets or hay directed,

In a leller of suppott dated Angust 28, 2002, the benellciary’s job dutics are listed as supervising and
controlling all of the business and affairs of the eorporation. The beneficiary is also said Lo preside over all
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stockholder meetings and director’s meetings; and he signs certificares for ghares ol stock in the corporation,
decds, morgages, bonds, condracts, and elher jnstruments that he 15 authorized o sign.  The pobitivner
contirwes by stating that the boneficiary shall perform all duties incideni b the office of the president, and
also handles all marlceting of impart and export of goods.

In 2 response letrer dated November 26, 2002, the henehiary's dutics arc said to mclude not only duties of
the president but also of sales. The petitioner continued by stating that the heneficiary visits clients for the
sale of products, and reecives orders from the cormpany web site. The beneficiary also checks the olivnt’s
orders, once they have cleared customs, and before delivery. The petiioncr further contends that the
heneliciary continues to seeure orders for the company prodact without having to hire other ermployees and
withowut interfering with s dutsed as pregident. The petioner continued by stating that the accounling
services of South Lovisiana, hic. prepares financial statements as well as theome (ax retums for the ULS.
entity. ‘The petitioner alzo stated that Trwin Brown & Cormpany handles the papereork for customs and ot
clearancr of the petitioner’s goods once they have entered the United States. The petiioner slated in another
letter from the LLS. entity dated November 26, 2002, thar the T1.5. entily®s seoretary's job dutics are on an as
needed hasis.

The petitioner alse submiticd an organizational chirt depiceing the ULY, entity”s company atrueture that shows:-
the heneficiary as president and a secretary under his direction.

The director denied the petition stating that upon review, lhe cvidence as provided was deficient in
demonstrating that the beneciary would be ermmloyed m a primanly managenial or executive capacily. The
director furthor states (hat {the cvidence shows that the beneficiary is to be employed ag a first- line supervisor,
overseeing only a secretary. The director coneludes by stating that the Service cannot consider the intentions
of busingsses to hire additioms]l cruploycees, and thal a decision must be rendered based on the facls
existense gl Lhe line the pelition is fled.

Un appeal, counsel disagrees with the director’s decision and asserts that the documentation previously
submitted supports a determinztion thal ihe benelictary’s posiltion will contimie to be managerial or
execunive in namra.  Counsel hmhber cowtands that althoongh there is only one other indtvidust Hsted as
being employed by the ULS. entity, the beneiary manaypes different functions of the creanization, and
also manages ndependent contractors, namely the accountant and customs brokers. Counscl also states
that the beneliciary manages and supervises storage facilities and trade shows, Counsel has not pravided
any documentary evidence to subslantiale his olaim,

Furthameore, e assertions of counset do not constinte cvidence. Mutter of Obaighena, 19 T&N ee 533,
534 (BLA 198E): Matter of Rumirez-Sanches, 17 1&N Dec. 503, 506 (BTA 1980). Going on record withoul
supporting documentary evidenoce is nol sufficient for the purpose of meeting the burden of proof in these
proceedings. Muaiter of freasure Craft of California, 14 T&N Deg, 190 (Rey, Comm. 1972).

While company size cannot be the sole basis for denying 2 petition, that element can nevertholess be
considered, prarticularly in lighl of other such pertinent factors as the nature of the petitioner’s business.
These factors can he wsed as indicators which help determine whelher 2 beneficiary can remain primnarily
focused om managerial or executive duties or whoether that person is needed, in large parl, to perform the
company s day-to-day operations. In the nstant mattcr, the latter more accuralely describes the
brneliciary's role.  The record demonsirates thai the petitioner is in the impart and export business, The
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reeord also demonstates zince 1998 the company has only hired two emplovess. The record alse reflects
that the scerelary 1y employed on an “as needed basis.”

The petitioner has not submilcd cvidence that it employed. any suhordinate staff members thal would
perform the sclual day-to-day, non-managerial operalioms of the company on a full-time basis.  Connsel
vlaims that the beneficiary will manage: und supervisc the functions of independent contractors. ITowever,
there has beem ne cvidence produced to demonstrate how the bepeliciary will manage or supervise the
individuals, what qualifies the mdependent contractors as professionals, what their functions are (o he, or
what porcentage of time they will spend performmng the non-qualifying dunies or functions of the
organization. The assumplion that the beneticiary uses the services of a tax preparer and a cosloms
broker is insutficient to eslablizh that his duties are primarily managerial or executive in pature. In
addition, the pelitioner has not provided a detailed description of the accountant’s or the broker's job
dutics. There is no evidense Lo show Lhat the independent contracters will be [Ull-time workers. Baszed
upon the evidence submitted it does not appear that the benelicramy will be supervizsing anyone other than
the seetetary, who 1s employed on an az needed basis. Nejther does it appear that the reasonable needs of
the petitioning company would tequire the services of the benefleiary 15 4 MENAECT O executive.

Furthermore, the petitioner has also faled 1o submut documentation attesting 1o the existence of formal
agrezments or conlracts deahing with the decision to ublize owside sources to manage the Munctivms of the
1.5, entity,  To the contrary, the record reflets that the petiticner is doing business with the contractors,
rather than mainiaining iny clement of supervision over them. There 1s no evidenee in the record that
demonstrates the petitioner 5 or will be responsible for paying the wages or salarics of the outsoumeed
emiployess. There i3 no cvidenee of record to substantiate that the pelitiomer’s management mainkains control
over the outtide crployees’ job performance, ar over how the services are 1o be provided, The petitioner
has not established how the beneficiary will be managing or supervising yrofessionals in carrying out their
daily functions.

Meither does the record establish that the beneficiary has been or will be primarily managing a function of
the organization. The bencticiary’s job descoptions depict an individual in charge of the day-to-day
servives of the organization, not that of 4 (uneiional manager. To show that the benefieiary is mamaging
or directing a function, the petitioner is reguired L cstablish that the function is essentint and that the
mumnager i3 in 4 high-level position within the organizaional hierarchy, or with respect o (he function
performed. The petitioner must demonstrate that the exceulive of manager does not directly perform Lhe
function. Although counsel argues that the beneficiary will be managning essential functions of the U.S.
entity by managing the distribution of products, the marketing of products, the storayge of products. Lhe
custom brokers und annual contracts, the new business and company expansion, the financial aMairs of
the cniily, and the hiring ancl firing of emplovees, the record does not demonstrate that the heneficiary
will be pritnanly managing or directing, rather than performing, the lumetions, The petitioner has failed
o provide @ comprehensive description of the benelficiury’s tsily activities. Tn the instant matter, the
record reflects thit the orgamizations only otker croployee, the secretary, porforms her job dutics on an “as
needed basis.” This evidence is insufficient to exwblish that there are qualificd cployees to relicve the
benelioary from perferming the functions of the organization, Abscnt details coneerning the emplovees®
and independent contraclor’s position descriptions, dwily activities, and poreentage of time spent
perfonming each duly, the record is insulTicwnt to establizh that the beneficiary will be managing rather
than performming Lhe function. An emmployee who primarily perfirms the tasks necessury Lo produce a
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product or o provide services is not considered to be employed in a nianﬂgerjai Or eXecutive cajmoily.
AMatter of Chireh Scivmtelagy Tmternational, 19 TE&EN Dec, 593, 604 (Comm. 198%).

In summary, there has been insulfcicne ovidence prescnecd o cstablish that the beneficiary will he
enmployed primarily in a mansgerial or executive capacity.

In visa petilion procesdings, the burden of proving eligibility for the benefit sought remains entirely with
the petitioner. Section 291 ol the Acl, 8 LS00 § 1361, "T'he petitomer has not sustained that burden.

ORDER: The appeal i dismizsed.



