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DISCITSSIOMN:  The Director, Californiz Service Uenier, denied the nondbsnigrani visa petition. The matter
15 now betore the Admunistrative Appeals Office (AAD) on appeal, The AAQ will dismiss the appea.

The petitioner, TTongdou Group (LISA), states that it is the wholly-owned subsidiary of a Chinese company,
Honpgdou Group Nan Guo Enterprise Company.  The petitioper states ihal it trades textile products
interuationally. The T1.5. company claims to have been incorporaled in the State of Californiz on March 10,
1998, In Septermber 2000, the TT.8. entity petitioned T8, Citizenship and hnmigration Serviees (CIS) to
classify the beneficiary a: a nonimmigrant infracompeny iransferee (L-1AY. CIS approved the petition as
valid from November 24, 2000 untl Novamber 26, 2001, The peillivner now endeavors 10 cxend the
petition’s validity and the benefieiary’s stay for three years, The petitioner sccks to employ the beneliciarys
services as the ULS. enlity s president at an annual salary of 36,000,

On August 12, 2002, the directar determined that the pelitioner had failed to demonstrate a qualifving
relationship with a foreipn entity. Consequently, the director dended the petition.

On appeal, counsel contends thal the pelitioner has a qualifying relationship with a foreign company and
submits evidence o support this contention.  Additionally, counsel asserts that the attorney who represenicd
the petitioner before the dircedor provided meffective counsel.

To establish L-1 eligibilily under secton 101{a)}{15}L} of the linmigration and Naliunality Act (the Act],
BULS.C. § L10La)y(13)(L), the pelitoner must meet certain criteria, Specifically, within three years preceding
the beneliciary’s upplicaion for admission inte the United States, a qualifying organization must have
employed the beneficiary in a qualifying managerial or executive capacity, or in a specialived lmowledpe
capacity, tor onc contmuous year. Turthermore, the beneficiary must seek to cnter the United Stules
temporanly to continue rendering his or her services to the same ermployer or a subsidiary or alliliate thereof
m a managerial, exeendive, or specislized knowledpe capavity.

It relevant part, the regulations at 8 C.T.R, § 214.2(1i3) state that an individual petition filed om Form 1-129
shall be accompanied by

(i) Fvidence that the petitioner wnd the organization which cmploved or will ermiloy
the alicn are qualifying organizations as detined in paragraph { [ 1)ii} G} of this section.

(i1} Evidence (hat the alien will be employed in an executive, managerial, or
specialized knowledge capacity, including a detailed deazeription of the services o be
performicd.

Initially, the AAG will address the question of whether the petitioner cstablished a qualilying relationship
with 4 foreign entity. The perifnent regulations at 8 CFR. § 214.2(1)(1)(ii) delime a “qualifying fganization”
and related lerms as:

(Gy  Qualifiing oryamization means a United Slates or foreign firm, corporation, or other
legal entity which:
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The regulations and case law confim: that ownership apd contral are (e factors that must be cxantned in
delermining whether a gualifying relationship exists hetween Linited States and foreigm entities for purposes
of this nomimrmyrant visa petition. Matter of Siemens Medical Systems, Inc., 19 I&N Dec. 362 (BIA 1986);
Marter of Ilnghes, 18 T&N Dxce. 289 {Comm. 1982); see also Matter of Church Seientedagy Mnreraciional, 19
I&N Dec. 583, 595 (Commm. 1938) {in immigranl visa proceedings). In lhe context of this visa pettion,
ownership refers to the dircet or indirect legal right of posscssion. of the assets of an entity with full power und
authority to conirol; control means the diveet or indircet Iogal right and authority to direct the establishmenl,

£ Meels cxactly one of the qualitying relationships specified in the definmitions
ol a parent, branch, affiliste or subsidiary specificd in paragraph (13(1)(i) of this
section;

] Is or will be doing business {engaging in international trade is not required)
as an cmployer in the United States and in al least one other country ditcetly or
through a parent, hranch, affiliate, or subsidiary for the duration of the alien’s say in
the United States az an inlracompeny transferes; and

(3 Qtheraise moecls the requirements of seetion 101{a){ 153(1) of the Act.

* = &

{n Parent meana a firm, corporation, or other legal entity which has subsidiares.

N Sranch means an operation division or office of the same organization housed in 2
dhilTerent location.

(K} Suhgidigry means 3 [irm, corporation, or other legal entity of which a parent owns,
direetly ot indirectly, more than half of the cniily and controls the entity; ar owns, directly or
indirectly, half’ of the entity and controls the entity; or owns, ditectly or indirectly, 50 percent
of a 30-30 joint vemture and has equal control and veto power over the emlity; of ocwns,
directly er indirectly, less than hal "ol the entity, but in fact contrals the entity.

(L) Affitite means

{3 Omne ol lwo subsidiaries both of which are owned and controlled by the samc
parent or individual, or

(2} One of two loml entities owned and eemirolled by the same group of
individuals, cach individual owning and ventrolling approximately the same share or
proportion of each entity.

management, and operations of an entity. Muticr of Chureh Sciemology International, supra.

On August 22, 2001, the petitionet’s thencounsel submitted evidenee to support the qualifying relationship

claim:
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A State of Cahfornia Slaicment by Domestic Stock Corporstion, Form 50-200 N.J'{f,', filed February 22,
207, The statement provided addresses for the pettioner’s principal execuive office as well us (he
names and addresses of the cotpurslion’s ullicers, directors, and agenl. The statement pravided no other
infarmation. '

A Year 2000 Tnletnal Revonue Service (IRS) Torm 1120 U8, Corporation Tngome Tux Retum for the tax
vear beginning Mareh 1, 2000 and ending February 28, 2001, "The Form 1120 Schedule E revealed that
owned 100 percent of the TS, entity’s stock. The Form 1120 Schedule K confirmcd
that a single person o entity owned directly or indirectly 100 pereent of the TS, entity’s stock. Schedule
K did not, however, provide the owner’s nzme.  Additionally, Schedule K indicated that the U5,
corporation was not a subsidiary in an affiliated group or a parent-subaidiary controlled group.

A legal enterprisc business license for the foreign enlily. The license idenmificd the oversens entiTy as a
Chingse *'stock cooperated corporalion.” with capital of 35 million and' as the legal
Iepresentative.

The director determined thal the above information aboul the two entities was inadeguate to establish a
qualifying relationship. Consequeniy, un Cetober 27, 2001, the direwlor issued a notice olintent o deny. On
June 8, 2002, the director again issued a notice of intent to deny. The petitioncer did not reply to either notice.
Therefore, on Augnst t2, 2002, the director issued a decision based on the vecord.

The director observed. “Most immortantly, [the Yesr 2000 Form 1120] Schedule E .. . indicates (hat an
individual named awns 100 |percent] of the 118, Corporation’s commen stocks, not
Hongdou Group of China as clatmed.” The direstor, thus, concluded:

‘The ULS. entity is owned by {one) individual in the [United States], and a corporation in
China owns the foreign entity, The record does not show that the two companies are owned
and controlled by ihe same parent or individual, or that the two companics are owned and
conrolled by the same group of individuals, each owning and controlling apyroximately the
same share or proportion of each entity, There is no significant commeonality of ownership
that cxist|s] between the United States and the loreipn entities. Commen control must ex st
tor there o b a qualitying relationship. :

This being the casc, the evidence does not support’ the pelitione's claim that a subsidiary
elativnship cxists. Based on the above cited ownership of stock, this information fails to
support a finding thal both organizations are owned and controlled by the same individual ot
by an identical group of individuals who each ewn & proportionate share ol cach orgzmization,
Further, the evidenve fails to support 2 findiny that an individual, or identical group of
individuals has effective de fure ot de facio control of both organizations.

In sum, the direclor concluded that the petitioner hus failed to establish that it was either a subsidiary or an
affiliate; accordingly, the director dented the petition.

On appeal, the petitioner submitted additional cvidence to eswblish its claim fhat it is e subsidiary of a
Chinese organization. The submiled ikms include:
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s« A State of California, Commiisstoner of Corporations, Notice of Transaetion Pursuant to Corporations
Code Section 23102(1), Form 260.102.14c). The torm states that on July &, 2000, the petitioner offered
$150,000 in common stock Mor money consideralion. The AAQ observes, however, that the form bears
n¢ Dypartment of Corporarions fee paid or receipt nunber stamps in the wpper lett corner of the form.
The AAQ further noles that the signature at the bottom of the form appeans to be an original. In turn, the
sigmaturc snggests that the form is an unfiled, original docurcnt.

¢ A Year 20001 IRS Form 1120 for the tax year beginming March 1, 2001 and ending Febvuary 28, 2002,
Schedule K und Form $472 indicate that Hongdou Group Nan Guo Enterprise Company owns at least 25
percent of the petitioner’s stock. Schedute W and Fonw 5472 do not state, heweyver, whether other entities
own stock in the pehilioner and, if so, in what percentages, or whether Hongdou Group Nan Guop
Enterprise Company owns a majority or 100 percont of the stock in the petilioner.

#  March 15, 1998, rinutes of the pelitioner’s organizational meeting. . The tinules suthorized 1,500 shares
of commeon stock to be sold for money consideration of 100 per share. The AAD noles thal, according
to the minutes, the petitioner elected w be an § Corporation for ingame tax purposes. Furthermore, the
AAL obderves that the petitioner lett several blanks on the form; for example, the mimutes do not specify
where the ULS. entity will eslublish ils bank account. Similarly, aitheugh the board approved a propused
[orm of sual of the corporation, the minutes contain no sangple of the seal’s words and Ryures.

« A stock transfer ledger reporting that the U.S. entity twansferred 1,500 sharcs of stock for money
vonsideration of $150,000 to Hongdon Group Nan Guo Enterprise Company on July %, 2000, The
evidence did not, however, contain a copy o' slock certificats number one aticsting to this transaction.

The petitioner must provide independent vbjertive cvidence to resolve any inconsistencies in the tecord.
Failure to provide quch prool may cast doubt on the reliability and sufficiency of the remaining evidence.
Matter of He, 19 1&N Dec. 582, 3912 (BIA 1988), Furthermeore, if C18 fails to beliove that a fact sizied in
the petition is wue, CI5 may reject that fact. Seclion 204(b) of the Act, 8 U.S.C. & 1154(b); see alin
Anetekhai v, IN.S., 876 F.2d 1218, 1220 (5th Cir. 1989}, Lu-dan Bakery Shop, Ire. v. Nelson, 705 F. Supp. 7,
10 (D.D.CL 1988); Sysronies Corp. v INS 153 F, Supp. 2d 7, 15 (DD.C. 2001).

The evidence submitted on appeal, rather than clarify questionable facls, suggests futher [lactual
meonsistencies. Lot instatiee, the March 15, [998 minutes indicate that the petitioner has structored itself as a
subchapter § corporation. To qualify ag a subchapter 8 corperation, a curpuralion’s shareholders must be
mdividuals, eslaes, certain trusts, or certain lax-cxempt organizations, and tha corporation may nol have any
non-resident slien sharcholders. See Internal Revenuc Cuode, § 1361{b) 1999}, A corporation is not chaible
to cleel § corporation status B a forelgn corporation owns it in any parl, The petitionsr claims, however, to be
the subsidiary of a foreign corporalion and submitted Form 1120 for Years 2000 and 2001 rather than Forn
11208, U.8. Income Tax Return for an & Corporation.  Additionally, the evidence submil{cd on appeal did
not resolve the stock ownership inconsistencies. In parlioular, the Yoar 2000 corponute income tax return
reported tha owned 100 percent of petitioner's stock. Tn contrast, the stock mansfer ledymer
does nol Tepert a whnster fmnﬁ to the Chinese entily; instead, the transfer ledper states that
‘1the stock was nl;'Iginaily issucd 1o the Chinesé entity. Furthcrmore, the petitioner did not cxplain why the
Notice of Transaction lucks appropriate fee and number siamms and bears what appears 0 be an original
sigmature. Finally, the pelitiomer failed to explain why the Murch 15, 1998 minutes conlain o sample of the
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corporate seal. Summing up, the evidence submitted on appeal does not resolve factual inconsistencies i the
record,

Morenver, going on record without supporting documentary evidenee 1s insutficient for the purpose of
meeting the burden of proof in these procecdings. Frea US, dne. v INS, 48 F. Supp. 24 22, 24-5 {(D.D.C.
1939, see generally Republic of Transkel v, INS, 923 F2d4 175 (DU, Cir. 1991) {discussing burden the
petitioner must meet to demongirate thal the beneficiary qualifies as primarily manzgerial or executive);
Matter of Treavure Craft of California, 14 1&N Dec. 190 (Reg, Conm. 1972). The evidence subniitted on
appeal does nol contain csscntial documentation.  Specifically, the stock lrunsfer ledger alludes 1o slock
certiticate mumber one; however, the reeord does net contain a copy of the cerlificate, thus, undermining the
ledger®s credibnlily. In short, the documnentary evidence submiticd on appeal does not meet the petitioner’s
burdcn of proving the existence of a qualifying relationship.

n appeul, Lhe petitioner's counsel asserts that the petitioner’s prior counsel inetfectively represented the ULS.
entity, Specifically, counsel states that the petitioner’s former counsel should have responded W the (wo
notives of intent to deny with additional evidence., Any appcal or motion based vpon a elsim of ineffective
assistance of counsel requores: (1) 1hat the claim be supported by an alffidavit of the allegedly upprieved
Tespendent setting forth in detail the agreement that was cntered into with counse] with respect o the actioms
to be taken and whal representatons coumsel did or did not make 1o the respondent in this regard, (2) that
conmsel whose integrity or competence t¢ being impugned be informed of the allegations leveled againgl him
and be given an vppurtunity 1o respond, and (3) that the appeal or motion reflect whether a complaint has
been filed with appropriale disciplinary aulhoritics with respact to any viclalion of counsel’s ethical or legal
respongibilities, and if nol, why net. Matter of Lozada, 19 1&N Dec, 637 (BIA 1988), alT'd, §57 ¥.2d 10 (Lat
Cir. 1988),

Tirst. the appeal does not contain an affidavit from (he gllegedly aggrieved respondent. Second, nothing on
the State Bar of Calilorh complaint form suggests that ihe petiticuier or the bene feiary scrved a copy of the
frm on the prior counsel. The tecord contains ne responses 10 the complaint from the previous attorney.
Third, although the beneficiary filed a complaint with “The State Bar of Californis on September &, 2002, the
reeord contains no evidence thal the bur association determined that the prior counscl had acted improperly.
Therefare, (hc AAQ cannot sustain this appeal based on the prior counsel®s alleped meftectiveness,

Beyond the dectsion of the directer, the AAQG noles thut the proposed dulics are not primarily managerial or
executive, See Sections 101(a}(44)A), (B} of the Act, 8 TLE.C. §8 1101(a)(44)(A). (B). When examining the
cxcutive or managerial capacily of the beneficiary, CI5 will look tirst to the perdlioner’s description of the
Job duties. See 3 C.F.R § 214 2(I0(3)(i1}. "The tecord contains litniled information about the proposed duties
and about the duties of the beneficiary’s proposed subordinatcs, The Torm I-129 described the beneliviury's
proposed respomnsibilitios as: “Plan, develop, and estublish policies and objectives of business arganiation in
accordance with board directives and corporation charter.” An August 21, 2001 lelter subnitted in suppori nf
the Forma1-129 states:

[The bencliciary] is vested with the authority to confer with eovmpany officiala to plun
husiness objectives, and 1o establish responsibilities and procedures for attaining olyectives,
She alse directs and coordinates promotion of products to develop new markcts, increase
shiare of market, and obiain competitive posilion in busincss [sic].
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In additiom, {the beoeviary] Teviews aciivily reporls and fnancial statements wo determine
the progress of the company. She needs to direct and coordinate the formulatiom of [maneial
programs to provide funding for new or gxislng operptions to maximize retums on
investments. Her statf will prepare reports for their meetings on new ways ol Dmding for the
pompany,  Also, with the assistanes of subordintes, she can determine the demand for [the
petitioner’s] products and services.

The petitioner alze submitied an organizational chart. The chart lists the beneficiary az supervising a
manager. In tum, the manager supervises a sales representative, a purchase agont, and an office clerk.
Althongh the charl provides the names of the empleyees who hold these positions, the chari does ool
claborate on the posidons’ duties.

The beneliciary's dutics listed above are too broad and nonspecific 10 convey an understanding of her
propozed daily responsibilities.  As an illustration, althowgh the petitioner uses such words and phrases as
“plan, develop, and establish policies and objectives™ and “direct and cocrdinate™ promotions and financial
programa, to describe the beneficiary’s proposcd dutics, the petitioner does not define or quantify any of these
terms,  As noled carlier, poing on record without supporting documcntary evidence is ingufficient for the
purpase of meating the burden of prool n these proceedings. fea US, fae v TNS, supro; Republic of
Transkei v. INS, supra; Matter of Treaviere Craft of Califoruia, supra.  Additionally, specifics arc an
important indicativn of whether 4 beneficiary’s duties are primarily excculive or Toanagerial in nature;
otherwise, meeling the definitions would simply be a matter of reilerabing the regulations. Fedin Bros. Co,
Lid. v, Sava, 724 F. Supp. 1103 (EDNY, 1989), F'd, 905 F.2d 41 2d. Cir. 1990),

Addidenally, the job duties depicted above suggest that the beneficiary will devoic u sigmiticant amount of
her time to marketing.  For instance, she will develop new markets, increase market share, and detemune the
demand for the petitioner’s products and scrvices. Marketing dulies, by definition, qualify as perfornring
tasls neecssary to provide a service or produce a product. An emiployee who primarily performs the tasks
necessary o produce a product or provide services is not considered o be employed in 2 managudal or
cxeculive capacity. Matier of Church Scicntedugy Taternationad, 19 1&N Dec. 593, 604 (Comm. 1988).

Finally, as previously noted, the petitioner’s organizational chart did nol describe the duties of the
beneticiary’s subordinates; conscquently, the LS. entity has not domonstated thal (he benclciary will
primarily supervise @ subordinate staff of professional, managerial, or supervisory personmel who can relieve
her from performing nonquahilying duties. See section 101{a)44)(A)ii) of the Act.

In shart, the evidence discussed above precludes CIS from classifying the bemeficiary as an exeewlive or
managerial employee. However, as the appeal will be dismissed, the AAO will not examine any further the
tzsuies of whelher the beneficiary’s duties sre primunly managerial or executive.
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In visa petition procecdings, the burden of proving eligibility for the benefit sought Temains enbirely with the
pelilioher, Section 291 of the Act, 8 U.S.C. § 1361, The petitoner has not satistied this burden.

ORDER: The appeal 1 dismissed.



