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DISCUSSION: The fhircetor, Texas Service Center, denicd the nenimsmi prant visa petijen, The maller is
now before the Administrative Appeals Office (AACH) on appeal. The AAQ will diwmiss the appeal,

The petitioner, HEG Citerprise [imited, states Eaal it is 8 beaneh office of an Tndian business. HEG Limited,
The petittoner states 1hul it manutaetures wraphite electrodes for steel mills. In February 2001, the TS, enlily
petitioned LT85 to classify the bepeficiary as a nentmamigrant intracempany trans foree | L-1A). €18 approved
the: petition as valid from April 5, 2000 throush April 5, 2002, The petitioner now endeavors to extend the
pention's validily und the beneficiary's stay for three years. The polifoner seeks cmploy the bencficiary's
serviees as the ULS. enlity's sales and marketing mansger al an amual salary of $40. 600,

On Seplomber 17, 2002, the director concluded that the beneficiary's proposed duties do not qualily as
managetial. Therefore, the dircelor denied the pelibon.

On appeal. eounscl contends that the benefician's duties qualify as mianGgerial.

To establish L-1 eligibility under section 101G E3NLY of he Immigralion and Natiemafity Act (the Act),
BTLS.C. ¢ 1101{a)15)(1.), the petitivher must mest corlain criteria, Specifically, within three years preceding
the beneficiary's application for admission o the Thited Statos, a gualilving organization mes have
employed the benelieiary in a qualifying managerial or cxecutive capacity, or m oy specializcd kmowledge
capactty, for one continmaous year,  Furthermore, the beneficiary nmsl seek to enler the United Skates
temporanly to continue tendering his o her services o the same employer or a subsidiary or afliliale thereof
1N a managenal, excoutive, or specialized knowledge capacity,

Under 8 C. TR, $ 214.2¢1)(3), an mdividual pelivon filed on Form 1-129 shaell be accompanicd hy

(i} Evidence-that the petitioner sand the organization which emploved or will employ
the alien are qualitving organizations as defined in paragraph (1LY of this seclion.

{11} Fwidenwe that the alien will he employed m an excewtdve, tnamagerial, or
specialized knowledyge capacity, including a detailed desoription of the services o be
pertormed. ' '

In this matler, the petitiomer ssserte omly that the beneficiary will e primarily perfomming managerial
funclions. Sectiva 101{a}(44)}A) of the Act, § U.S.C. S 1101(2)(44)A), provides:

The term "managerial capaciry” means an assigrment withio an organizalion in which the
cmployes primasily-

i. minages e organization, or a deparoment. subdivigion, funetion. or component of
*he oroanization

On Form 1-124, the petitioner erroncousty indivaled shat the benchiciary was coming w the United
Stales o open a new oliicc, ' :
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i supervises #nd controls the work of other supervisory, professional, or manageriul

employess. or manages an casential funetion within the organization, or a department or
subdivision of the oream’zation;

iii. if anotier employes or other cruplovees are dircetly supervised, has the authority 1o
hire and fire or recommend thosc as well us olher personnel actions {such as pronwlion and
leave autharization), or if no othir employee is ditestly sapervised, fanctions at o senior level
within the organizatimal hierarchy or with respeet to the function managed; and

1%. cxercises diserelion over the dey-to-day oporations of the activity or lurction for
which the employce has authority. A Arst-line superviser is nol considered 10 be acting in
managetial cupucity merely by virtue of the sudervisurs supervisory duties anless the -
enmlovecs supervisel ure professional,

When exarmning the manageral capaciiy of the benefiviary, the AAQ will Tnok [rst to the tliorer's
description of the job duties. See 8 CFR. § 21420003303, The petitionem™s Form 1-129 deseribed the
beneficiary’s propesed dutics as:  "Hite and supetvive staff, manage seles and marketing, customer
relatiomship[s]."

O dane 14, 2002, the director issucd 4 request for cvidence. The Tequest tnstructed the pelilloner to Ysl all of
the beneficiary’s proposed dutics, the percentage of time 1o b spent on cach duty, the umber of subordinates
the buneficiary would suparvise, and the titles and dulies of the LS, entity's empioyees.

On July 23, 2002, the petitioner responded that the beneficiary would devore 60 percerl of his time to
providing technical serviees o custorners, 30 porcent ui his lime to sales rasks, and 10 percent of his time 1o
office maintenance. The proposed teetmical service trsks inelude:

o Towiiag products at customoers' 51165 10 enswre quality:
*  Providing a free "fumace unalvzer” service to customers; and

* Hegolving castomer complainds.

The proposcd sales responsibilities eneompass:

»  Vigitmy plants regolarly to identify new baginess,

*  Providing price quotations L customers:

*  Excculing purchase orders zo that wwrchonzed iterms teach CLELOTILET S,
»  Collecting puyments fhom customears; and

» Tracking marlet conditions.

The preposed office maintenance duties include:

»  Filmg btermnal Revenue Service 1ax firms;

*  Recorbing accounting cxpenses:

e Correspomding with customers;

o Sendimg decunients to a custom broker and keeping track af rmalerial; and

*  Ferwerding payvments we s custom broker, srucking husinesses, and warchouses,
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The job duties descrihud above establisk that the beneficiary will spend 70 percent of his me providing
leohmical services to customery and mainininy fhe bianch office. Consequently, the bene Feiary will
primarily be performing 1asks necessary 1o produce a product o provide a service, Mareowver, the rermaining
3 percent. of the benclicianys time will be spent marketing ihe petitioner’s products. Marketing dudics, by
dufindtion, qualify as performing a task necessary to provide o service or produce a product.

An emplover who primarily performs the tasks necessaty w0 produce a product of provide services s oot
constdered to be emploved m 2 managenial or exevutive capacity,  Matier af Chureh Sclemtology
International, 19 T&N Dec. 393, 604 (Comim. 198%). In surn, all of the beneticiary’s proposed dusics will
itvolve producing a produet er providing a zervice: therefore, none of the bencficiaty's proposed duics
qualify a« managerial.

Cn appeal, counsel asserts that the bencRoary sunervises contras] emplovees, Counsel ulso claims Lhat the
LS. entity hng one emplover i addition 1o the beneliciary.  The tecord, however, conlzing no b
descriptions of amy emplovecs other than the beneficiary. Gioing on reeord without supporting decumentary
evidence 1y insufficicnt for the purpose of mevting the burden of proofl in these procoedings. frea U8, fre v
IS, AR T Supp. 2d 22, 24-5 (DD.C, 1999); see generally Republic of Trouiei v, INS. 923 T2 175 {D.C..
Cir. 19913 (discussing burden the petitioner must tnecl to demomsoate “hed the benchiciary qualifies as
primiari.y managerial or executive); Marter of Freqsure Craft of Califormia, 14 T&N Dee. 190 (RFce. Comm.
19723, Additiomally, eounzcl's assertions do not constitute evidence. Mufier of Obaighena, 19 &N Dee, 333,
534 (BIA 1988); Marter of Rumirez-Sanchez, 17 I&N Det., 503, 506 (BIA 1980). Therefore, the petiliomer
has mot desionsiraled that the beneficiare privaarily supervises a subordingte staff of professional, maEnagerial,
T supervisory persommel who can relieve him from porforming nongqualifving duties,  See secihon .
101§} 440 AW of the Act. '

Citing fhae US, suprg, az support, counsel claims thal e bene ietary's "mudtinle coniructs with American
companies qualifies im to be desiynated as 1 functionai manager.” Ay noted above, however, counyals
assertums do nol constitule evidence.  Marer of Ohaighena, supra, Maiter of Remirez-Sanches, supra.
Furthermaore, in fiee, the court held 1hat a betcliviary did not qualify ws a "functional manager” where the
petitumer tailed (o document what proportion of the proposed duties would be rmamagerial or exsculive
lunctions. /o at 25, T this mater, (he petitioner presented 1he pereentages of tivne that the beneficiary wonld -
devete (o cach of his asks: however, as cxplained proviously, none of the honcficiary’s proposed duties are
mamagarial. Therefore, counssl's cilabion to Do 15 inapposile to this maller,

Finally, coutsel ¢iles an tnpublished case o SUppOrt ils position that the bereficiary is a manager. Although
AACQ precedent dectsions -are binding on all CI% employess in the administralion of the Act, unjuhlished
decisins are notl similarly binding, § CT R, § 103.3@). Given that the eited case is unpublished, 3t has no
procedential offce: in this matter.

b1 visa pelition procecdings, the burden of proving cligibality for the bunetit sowghl renaing cntitely with the
petitionuer, Section 291 of the Act, 8 ULS.C. § 1361, Tie putitioner has not sitsdwined that burden,

ORDER: The appeal is dismissed.



