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IHSCUSSION:  The Director, Vermont Service Cenler, denied the petition for a nomimrmigrant visa., The
matter is now before the Adomnisrative Appeals Office (AAQ) on appeal. The AAO will dismiss the appeal.

The petibioner claims to be engaged in the restaurant and hospitality business. It seels to cxiend its
authorization to employ the beneficiary temporarily in the United $ales as its exccutive manager. The
dimeclor delermined that the petitioner failed to submil sulficicnt evidence to establish the foollowing: 13 that
the foreipn and LS. onlities ame doing business; 2) that the bencheiary would be employed in a primarily
nanagenul or executive capacity: and 3) Lthe financial status of the U.S, entity.

On appeal, counsel disputes the direeter’s findings and subnmits additional documentation it support thersof.

To establish L-1 eligibility under section 101615} L) ol lhe loumigration and Nationality Acl (the Act,
BUL.S.Cg 1101 (a)(15x1.), the pelitioner must demonstrate that the beneherary, within three vears preceding
the heneficiary's application for admizsion inio the United States, hes been employed abroad in & qualitying
managerial or excoutive capacity, ar in a capacity invalving speciulized knowledge, for one continuous year
by a qualifying organization and 2ecks 1o onter the United States tempaorarily in order lo continue to rendet his
or her services to the same imployer or a subsidiary or affiliaic thercof in a capacity that is managenal,
execulive, or invelves specialized knowledge.

The regulations at 8 U F.R. § 2142(1%3) state that an individual pettion filed on Form I-129 shall be
aocompanicd by;

(i Evidlence that the petitioner and the erganmizaiion which employed or will ernploy the
alien are qualilymyg orpganizations as dedined in paragraph (¢ 1 i) of this seciiom.

(ii) Evidanee thal the alien will be employed in an exccutive, managerial, or specialized
knowledge capacity, including a detailed description of the services o be performed.

Pursuant to 8 C.ILR. § 214.2(F(14M1i) a visa petition under section M) L3)(L) which involved the opening
of a new olTice may be extended by fling a new Form 1129, accompaniced by the Following:

{A) Evidcnce that the United States and [orcign entities are still qualilying arganizations
as defincd in paragraph (18 DG of (his scclion;

(T3) Evidenee that the Tnited States cniity has been doing husiness as defined in
paragraph (|1 Hi0)(11) of this section for the previous year;

iy A statement of the v:luh::.s performied by the beneticiary for the provious year and Lhc
dutics the beneficiary will perform under the extended petition;

{D) A statement desceribing the staffing of the new operation, including ihe number of
conployvees and types of positions held accompanied by evidence of wages paid to
etiployees when the benefierary will be emploved in a mumagerial or executive
capacity; and

- {E}  Tvidenee of the financial status of the Uniled States operation,
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The TS, peliboner states that it was established in the year 2000 and that # iz a subsidiary of FATT
Intemmational S5.R.L., located in Maly. The mitial petition was approved and was valid from Degember 13,
2000 to Necember 17, 2001, in order 1o open the new office. With thig potilion, filed on Novermber 19 2001,
the petitioner aeeks to exlend the petition's validity and the beneficiary's stav for lwo years at an annual salary
of 580,000,

‘The first two issues in this proceeding are whether the petitioner has established that it s dnmg business and
whether its foreign counlerpart is doing busincss,

The regulationz at 5 C.F.H. § 214 2(0{1){i) H) state:

Dioiny businesy mesns Lhe regular, systematic, and continuons provision of goods andfor
services by a qualifving orpanization and does not include the mere presence of an agent or
office of the qualifymng orgamzation in the United States 2nd abroad.

In the initial petition the peliionsr indicated that the foreim enlity camed 1 gress annual income of 51
milliont. However. the petitioner did not subml any documentation to suppert this claim. Conscquently, on
Dccember 19, 2001, the director Jssucd a notice reguesting that addilional evidence be submitted, ing | wdine
documentation that ihe foreitm and U.S. entities are diimg husiness. The director speeificd that such
informatiem could include purchase contracts, parchasc orders, invoices, Billz of Tading, and financial
staterments for the foreign enlily, and the petittoner’s quarterly tex returnms for 2001,

Although the petitiener submitted 2 number of documents regarding the foreign emtity, the dircolor's
subsequent discussion in the denial properly poinied oul cach document’s insufficiency for the purpose of
cstablishing fhat it has been doing business. The director also pointed oul the petitioner’s failure to submit the
requested Tiorm Y41 quarterly tax returhs to'show thal the petitioner has been doing business, 1t is noted that
fatiure to submit requested cvidence which precludes a material ine of inquity, as the petitioner did in the
instant case, shall be growmds for denying the pelition. See § C.F.R. § 103.2(b){14).

In the instant case, the petitiomer did not comply with the director’s request for copies of its quarterly tax
returns. On appeal, the petitioner subrmils 1Ls aomual tax rerurn for the year 2000, The tax retaen indicaics that
the petitioner had gross receipts of $13,724 in the year 2000, and 1hat it carned 54,838 in pross meome. It had
no employees und paid no wages or salaries.

The record as presently constituied is nol persuasive in demonstrating that. cither the petitioner or its foreipn |
counterpatt has been engaged in the regular, systematic, and continmous provision of goods or services, The
petitioner clains o he cngaged in the restamrant busmess. While the evidence of tevord suggests that the
petitioner plans 1o establish a resmurant chuin, the same evidence also wiggests fhat afier one year of
aperation, the petitioner remains in the initial stages of development with no clear indication as to when it will
actually begin doiny busmess, While CIS recognizes the complezity of the petitioner’s business, thers =re oo
lepal exceptions to § C.ER. § 214.2(0(3) v, which allows the intended United $tates operation omly one
year wilhin he date of approval of the petition 1o support an exceelive or managerial position, There is no
provision in CIS vegulations that allows for an cxtension of this one-year perind.  Although the petitiomer has
submitted a tnore Tecent balance sheet, as proviously concluded by Lhe dircetor, an imternatly gencrated
Balunoe shecl is not a proper indicator {for documenting husiness acvivirics and therefore docs not establish
that the foreign entify has been doing business. :
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The other isste addressed by the director is whether the pefitioner has established that the benelciary's
rroposed dulics would be of a managerial or execurive nalure.

Section LOT{a44A) of the Tramigrarion and Walionality Act {"the Act"), BTRL5.C. § 1101(a) 440 A),
provides:

The term "managerial capacily" means sn assignment within an orgamizahon in which the
wimployee primarily-

I manages the orgarivation, or 4 deparinwnt, subdivision, fiunction, or commponent
of the urwnization; -

L supervises and contrels the work of other suporvisory, professional, or
managerial emplosiesd, or mamagres n essenlial functon within the ereanization,
or a departmoent o subdivision of the organization:

1. if apother employee or other employees are directly supervised, has the
authority Lo hire and fire or recommend those as well as other personnel actions
(stich as promotion and leave authorization), or it no other employee is directly
superyised, tunctions at a senior level within Uk oryanizational hierarchy or
with respect bo the Tunetion manayed; ad

iv. exereises discretion over the day-to-day operations of the activity or [uncrion for
which the employee has authorty., A firstline supervisor 3 nol considered to
be acting in a managerial capacity merely by virtue of the supervisor's
supervigory dutics unless the employees supervised arg professional.

Sevtion 101(4(B) of the Act, § US.C. § 1101(a)4{B), provides:

The term "executive capacity” means an assignmenl wathin an organizatien m which the
ehipluyee primarily-

L directs 1the management of the organization or a major cotpotiecnl ot function of
the crganization,

i estahlishes thc.guuls and policies of the organiwatien, component, or fimetion;

i, excreises wide latitude in discretiomary decision-making; and

v, receives only mencral supervision or direchion frem higher level exceulives, the

board of directors, or stockholders of the organization.

In support of ihe petidon, the petitioner provided only 1 deseription of the bensticiary’s dutics abroad. A
descripion of the beneficiary’s proposed duties was not provided, Consequently, the dircetor requested that
the petitioner submit a comprchensive descriplion of the bencficiary™s proposed dulies in the United Staies,



EAC 02045 33464
Tage &5

I respontse lo thad request, the petitioner submitted a statement i which the beneficiary™s role in the T.5.
crntiby was deseribed as [ollows:

| The petidoner] can express thal [the benehciary] has been involved in the project from the
beginning, as one of the directors fn the development, rescarch, marketing campaign, and
furancial Tescarches, His posiliom is *Viee President’ of the Corporation, and his strong skills
i comrunicafion, financial and marketing have been considered necessary to the
development of this busingss by the sharcholders.

He will be in charge, in accordance with the other two representatives of the Board, of
mamagenwent decisions, Frnancial matiers, markefing campaign, hiring processes, and global
supervision ot the entire business entily.

In the demial, the dircetor repeated the brief percenlage breakdown the petilioner gave in response Lo Ahg prior
request for additional evidence. Howewver. the breakdown nowd by the director is in regard to the
hrnefedary™s dutics abromd, nol his proposed duties i the Uhrated States. Neveértheless, the divceler’s ervor
does not alter the otherwize proper decision to deny the petition m light of the vague description of duties
provided by the pelitioner.

Deapile sounsel's sonlendions, 1the record as presently constilted 13 not persuasive in demonsiratmy that the
beneficiary has been or will be cmpleyed in a primarily manarerial or cxccutive capacity, The record does
not centain A comprehensive description of the beneficiary's duties, thereby making it nmmpoasible th deternine
what the beneficiary would be doitig on a daily basis. Simply asserting that the beneficiary plays a sipnificant
rolc in the overall success of the petitioner™s business venture is net sufficicnt to cstablish that the duties o be

~ performed will be of a primarily managerial capacity. The petidoner has not demonstrated that the beneficiary
will be primatily supervising a aubordinate staff of professionsl, manaperial. or supervisory persormel, or that
he will be relieved from having o perform non-qualitying duties. Based on the evidence submitted, it carmol
b fonmd Lhaal 1he benelviary will be eoopluyed prmanly n a gualifang managerial or cseculive cupacity.,

Abthaugh not explicithy addressed in the denial the petitioner failed o provide evidence of 1ts ownership and
control, and thereby failed to determine that it shaves conumon awnership and comrod with s claimed foreiyn
parent organizaiicn.  The peticoner did nol sohrmic e share corifested or i stoek wansfer ledger.
Furthermore, the petitioner was not clear as to which of the rumber of entities it named as bélonging 1o the
Al Groap actually owns and comirols the petilioning enlily.  As previoosly slaied, simply going on record
withaur supporting documentary evidence 15 not sullicicnt for the purpose of meeting the burden of praef in
these proceedings. Martter of Treasure Crafl of Colifornia, 14 T&N Dee. 190 (Reg. Comm. 1972). However,
as the appral will be disnmizaed on the grounds discnzsed aboave, this issue need not be further addressed.

In visa petition proceedings. the burden of proving eligibility for the benelt sought romains ennrely with the
petittoner. Seetion 291 of the Act, 8 U500 § 1367, Here, that burden has not been mei.

ORDER: The uppeal 15 dismissed.



