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DISCUSSION: The Direcior, Nebruska Service Center, denied the petition for a nommmigrant visa,
The maller is now befors the Administrative Appeals Office (AAC) on appeal. The AAQ wilt dismiss the

appeal.

The petittemer 15 g new LS. office established as o “holding company™ for a 115, grocery store, of which the
petitiones owns half. The petitinoer sceks Lo ciooplay the beneficiary for one year as its executive, and filed a
petition ki classily the beneficiary as a nonimmiprant intracompany transleres.  The dirsctor denied the
petition concluding that the 'bcncﬁcimy had noL bean employed abroad and would not be employed in the
TTnited States in a primarily manapgerial or executive capacily. '

On appeal, eounsel states that the director’s denial of the petition was in error. | Counsel contends (hat the
“benetictary’s roles for both corporste cotitics have been clearly established w be that of a mmager or
gxeculive within the L-1" definition.” Counsel notes thar a heief and evidence will be submitted 1o the AA0
within thirty days of the appeal. "o date, more than a year later, counse]l has nol made any subscquent
submission of evidence.

Fo establish L-1 eligibility, the petitioner must meet the ctiteria outlined in section LO1(aX1I}L) of the
Immigration and Nationality Act (the Act), 8 TIS.C. § 1100(a)I5KL). Specifically, within thrze years
preceding the bencliciury’s upplication for admission into the United Stares. a qualifving organization muosi
have employed the bemefliciary in a qualifying managerial or execulive capacity, or iIn a specialized
knowledge capacity, for one conlinuous year. Tn addition, the beneficiary nwst seck 1o enter the United Srates
ternporarily e confinue rendering his or her services (o he saonw cmployer of a subsidiary or affiliate thereof
in a4 managerial, exacutive, or specialived knowledype capacity.

The regulation at 8 C.TLR. § 214.2{[33) [ither states that-an mdividual petition Nled oo Form I-129 shall be
accompanied hy:

i1} Dvidenee that the petifioner and the organization which employed or will employ the alivn are
quali Mving organtzaions ss detined in paragraph (D0 UGG of this section.

(i) ~ Evidence that the alien will be emploved in an cxecutive, managerial, or specialized
knowledge capacity, including a dilsled deseription of the services to be performed.

(1} Ewidence that the alien has at least one continuous vear of [ull-time employment abroad with a
qualifying organization within e three yours preceding the 1Tling of the petition,

{iv]  Fvidence that the alien’s prior year of employment abroad wus in a position that was
managerial, execative or imvolved specialized knowledgm: amd (hal the alien’s prior cducaton.
trainifig, une employment qualifies himfher 0 perfonn the intended services in the United Slutes;
howeaver, the work in the United States need not be the same work which the alien performed abroad,

The regulation al 8 C.F.R. § 214.2(D(3{v) alzo provides thal il the patition indicates thag the beneficiary is
comittg 10 the United States as a manager or executive to open o be employed in a new office in the United

States, the petitioner shall submil evidence that:

%) sufficici physical premises o honse the new ofiies hove been seenred:
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JEY) the beneficiary has been emplayed for one continnons year in the three year period preceding
the filing of the petition in an execulive or managenal capacity and that the proposed employment
involved cxecnlive or menagerial anthority over the new operation,

{(Cy  the itended United States operation, within one year of the approval of the petition, will
. SOPPOrt an executive of managerial position as delined in paragraphs (W DGRY or () of this
section, supported by information regarding:

(1} the proposed namee of the office describing the scope of the enticy, its nrganuﬂmmdl
struciure, and its. [inancial goals;

(2) the size of the Uniled States nvestment and the financia! ability of the foreign entity
ier remwnerate the beneficiary and to commenee doing business in the United States; and

(3) the organizational structure of the forgign colidy.

The first issue in this proceeding is whether the beneficiny hus been employed abroad in a primarily
managerial or cxeoutive capacity.

secoon 101440 A)Y of the Act, BTLS.C § T101{)(d4)A ), provides:

The wrm "managenial capacity” means an assignment within an organization i which the employee

primarily-
{i) manages the organizalion, ur 4 depuriment, subdivision, function, or component of the
organizalion;

{ii} supcrvises and contiols the work of elhar supervisory, professional, or managerial
emplayees, or manages =n esential function within the organization, or 4 department or
subdivision of the crganization;

(i} if another employe2 or other employees an: ditecily supervised, has the authertly Lo hire
and lire or recommend those as well as other personnel actions (soch as promotion and leasc
autherization). or i ne other amployee is directly superyiscd, [unctions at a senior level within
the ormamizational hierarchy or with respect to the function managed; and

{tv}  emerctacs diseelion over the day-to-day operatioms of the activity aor function for which
flx: employee has authority. A first-line supRrvisor is nok congidered 1o be acting i1 a mavagenal
capacity merely by virtue of the superviser's supervisory dubies unless the smplovees supervisad
ars professional.

Section 1012} 44)(BY of the Act. § 115§ 110144 B), provides:

The term "executive capucity” means an assigninent within an organization in which e cplivee
primarily-
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(i) directe the management of the orgumizution or a major component or fenction of the
OTZan] 7o, :

(i1} establishes the goals and policies of the arganizalicn, copaponent, or function;
(i exercises wide latimode in diserctiomary decision-making; and

{iv) receives emly general supervision or direction tront ligher level eascutivis, (s bourd of
directors, or stockholders of the organization.

In the petition, the petitioner stated that the beneficiary has been an cxocutive of the foreirn company sinee irs
eslablishrsent in October 1993, The petiticner explained that as an execuative and co-owner ol the foreign
business, the beneficiary, in conjunction with his brother, has been responsible for rumaging all aspects of the
company, including establishing the overall goals and policics of the company, and directing the employees.

In a request for additional evidence, the director asked thal Lhe pelitivner submit evidence to establish that the
beoeficiary’s employment abroad meets the tour criteria set forth in (he statutary definition of executive
capacity. The ditector noted that Uwe evidence should be specilic and should inciude dates of employment,
Job tides, types of cmployess supervisad, the beneficiary’s level of authority, snd the title and level of
authority of the alien’s supervisor. The dirccter also requesied 2 detailed description of the day-to-duy tasks
performed by the beneficiary, including an cstimate of the percentage of tine spenl on cach duty, and asked
that the petitioner submir ag organizstional chart of the beneficiary’s forzign employer.

In response, the petitioncr submitizl the following statement from the co-owner of the foreign company
explaining Lhe bene[ciary's job duties abroad.

[The beneficiary| first comes to the store (o twlk to the Manager to discuss any urgent matrers
(3% of tme). 1T ere are any vrrent matters. he will focus on those matlers. These matters
may Tequire 3 minutes of his time or the whole day depending on what is required. He then
returns or places calls Lo our numerons venders or customers (65% of thme). At the end of his
shift, he diocs the daily bookkseping {235 of tirne).  This involves reconciling cash with sales
receipts and recording all saics transacltions lor that shift. He may prinl out weskly fmancial
reports for the weekly meeting, Finally he and Tweel on i weekly basis or more froquently as
necded to evaluate how the campany s mecting its poals and doing financizlly (3% of time).
We alzo diseuss employes perlormance, sales, expendilures. W may at such meeting discuss
whether to hire, promote, demole, or tenninate individual employees, I any such action is
nocded we mmay bave Lan | additional meeting wilh the employee concerned.

The petitioner also submitted an organizational churl of the foreign company, in which the beneficiary was
identified as u co-owner of the company. Subordinute to the two owners are the loltowing employess: a
mandger, 4 supervisorfcashier, Uiree salespersons, and a stocker.

In his decigion, the dirsetor delermined that the majority of the beneliciary’s time inthe forcign company was
spent en nen-executive dutics such as calling vendors and customers and performing bookkesping dutizs. The
director fusther noled ihat while the beneficiary may co-own the [oreign entity, it does not sppear that the
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comprmy 15 sefficientdy complex to support an exccutive posilion. The dirsctor consequently detetomined that
the beneficiary had not been employed abroad oo primarily executive capacity.

Om appeal, counsel asserts that “docuermen(ation hias been prasented to establish daily tasks. dulies und strategie
platning which & commonly performed only by exceutives and managers.,” Counsel contends that the
director’s decision failed 10 tuke into account the reasonable needs of the organization. comnpunent or function,
and that the number of employees sopervised is nol determinative of whether the benefieiary is an executive,
Counsel Turther stutes that the director’s decision violales Section 41.54 N.&.2 of the Foreign Affairs Manual,
and that the decision is comtrary to National Hand Tool Corporation v. Pasguarell, $89 F2d 1472, N5 (3%
Cir. 1989) and Mars Jewelers, Tne. v. INS, 702 F. Supp. 1370 (NI Ga. 1988).

On review, the record does not establish thae the beneficiary has buco coployed abioad in a primarily
ImAndmerlil OF eXecutive capacity.

Whert examining the managerial or excemtive capacity of the bencficiary, the AAO will look fst to the
petitioner’s description of the jub dulies. See 8 CFR & 214.20%3%i. The definitions of exacutive and
managerizl capavity have two parts. First, the petitioner must show Lhal the beneliciary performs the high
level responsibilitics that are specified in the definitions. Second, the petitioner must prove thar the
hencficiary primarify performs these specified responsibililics and does not spend a majority of his or her
fAme on day-to-day functions. Champion Warld, eow TNS, 240 F.24 1533 (Table), 1991 WL 144470 {Oth
Cir, JTuly 30, 1991} {Emphasis in onginal).

While the petitioner provided a description of the beneliciary’s job duties abroad, and assigned » percentage
of time spent on cach, Lhe job responsibilities are net primarily exeeutive n natore.  Specifically, in his
‘position in the foreign company, the bencficiary prepared the company’s financial records, performed the
bockkeeping, and spent the inajurity of his lime conacting vendors and cusiomers.  According io the
petitioner, onty a small percentage of the baneficiary’s time, 3%, was spent “direct[ing] the management of
the orpanization.”™ 8 CERR. § 214.2{){1){iiNC}. Furthermore, the bene[iciary spent only an additional 5% of
his time cvaluating the company®s finances wmil goals. Although the beneficiary may be spending a small
percentage of time performing executive duties, the tecord clearly establishes that the majorily of the
beneficiary’s tnoe was spent functioning in a nom-executive capacity. An employee who primurily performs
the tasks necessary to produce a product or to provide services is nol considersd to be emploved o a
managerial or cyeculive capacity. Matter of Church Seieniology hnernational, 19 1&N Dee. 593, 604 (Comn.
1985},

Additionally, although the petitioncr idemiilied the beneficiary as an esceurive of the foreign COMIPEY,
counsel, on appeal, appears to vse the terms manager and executive interchangeahly. Coungsel states that the
beneficiary’s job dutics arc “commonly performed only by execulives or managers,” and that his rulz in the
forvign entity has been “clearly cstablished 1o be that of 2 manager or caceulive within the “L-1° definition.”
Coumsel fails o distinguish the beneliciary’s job reaponsibilities as either managerial or executive. A
beneficiary may nol ¢laim to be employed as a hybrid “exceulive/manager” and rely on partial sections of 1h:
two stalutory definitions. A petitioner miust cslublish that a beneficiary mects cach of the Four criteria vet
forth in the sututory definition for execuative and the statutory definition for manager if it is tepreseniing the
beneficiary is both an exacutive and a manager. Moreover, the asserlions of coynsel do not constitgte
evidence. Magter of Qbuigbena, 19 1&N e 533, 534 (BLA 1988); Mawrer of Runirew-Suncher, 17 1&N
e, 503, 506 (BLA 1980).
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The second issue in this proceeding iz wherther the beneliciary will be employed in the United States in a
priouarily managerial or cxeculive capacity within one year of approval of the petiion.

In a letter submitted wilh the petition. the petitioner stated that the heneficiary would serve in an exeeulive
capucity'as president of the ULS. entity. The petitioner expluined that the petitioning organization purchased
half-of a L5, relil business, through which it will operate as a grocery store. The petitioner further nuted
Lhat the beneficiary would work in conjunction with the present awner of the grocery store, who will serve as
the vice-pragidant.

The puliliomer described the beneficiary’s job responsibilities as “mumaging all aspects of the company
including establishing the averall goals =nd policies of the entire company and directing how all other
employees will operate”  The petitioner also outlined the following jeb duties of the beneficiwy: (1)
Imcorporate the petitioning organization; (23 upen 1 business wecount and facilitate the transfor of initial fands
from Pakistan; (3) locate and rent. ofTice space: {4) hire and train staff; and, (5) catabhsh the 1S, entity as a
self-sustuiming and profitable enterprise.

In a request lor evidence, the director asked that the petitioner submit evidence to establish that the
beneticiary’s cployment in Lhe United States would meet the four criteria set forth in the statutery defimition
of cxeoutive capacity within one vear of approval of the petiion. The director requested Lhay the petitioner
provide a statemient from an authorized official of the prospective employer describing the beneficiary’s
intended emplayment i the ULS.. including job titles, types of employees supervised, the beneficiary’s level
of autharity, and the tide and level of auwthority of the alisn's supervisor. The direcior also requested a
detailed description of the day-lu-tuy tasks 10 be performed by the beneficiary, including an estimate of Lhe
percentage of time lhe beveficiary wiil spend on each duty. smd asked that the petitioner submit an
otganizational chart of the ULS. cornpany. :

In response, \he petiioner submitted a letter from the co-owner of the T.8. grocery stome, in which he
explained that he and the beneliclary would “split the day” and share responsibilities for managing the store.
The co-owner further stated in the Teter that the bencliciary's daily job duties would be:

He will first discuss with the sales person wny urgent matters (5% of time). If there are any
urgsnt matters, he wili focus on those matters. These matlers may require 3 minutes ol bis
time or the whole day depending on what is ccquired. He will then retarns [sie] or places
calis to our oumerons venders or customers (654% of time), AL the end of lis shift, he wiil dg
daily bookkeepimg (25% of time). This will involve reconciling cash with sales receipts and
recording all sales transactions [or that shilt. He may print our weekly financial reports for
the weekly meeting. Finally, he and | will roeet on a weekly basis or more [requentiy as
needed to evaluaw how the company is meeting its goals and doing financially (3% of tme).
We may also discuss employes peorformance, sales, expenditares. We may at such meeling
discuss whether to hire, promote. demete, or terminate individual employees, If any such
action is necded we may have |an| additional meeting with the employee concerned.

An omgmnizalional chart was alse provided. which idenuified the beneficiary as president, the business”
CO-OWNET 8% vice-president, and two subordinate salespersons that the company anticipated hiring.,
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In his decision, the director concluded that the beneficiary wonld not be emploved in a primarnily executive
capacity within one vear of approval of the petiion. The director stated that Citizenship and Immigratton
services (C15) must distinguish between an individual who operates a business and ons who manages, directs,
Or oversess mn organization. As noted in the previous issue. the director determined that the majority of the
beneficiary’s time world be spent on non-executive duties, rather than fulfilling an executive mle in the 118,

entity,

As previonsly noted above, counsal asserls o appedl that “documentation has been presented to establish
daily Lasks, duties and strategic planning which is cormmenly performed only by executives and pmnagers.”
Counsel conlends that Lhe dircelor's decision lailed to take inte account the reasonable needs of the
orgamzalion,. compeonent or function in light of the overall purpose und stage of development of the
organization, component or function.  Counsel further asserts that the nember of employees is not
determinative of whether the beneficiary is an executive, and Lhere[ome. (he director’s decision violaies Section
41.54 N.B.2 ol the Forelgn Affairs Manual. Connscl alse argues that the decision is contrary to Netional
Hand Tool Corpuration v. Pasquarell, supra and Mars Jewelers, Inc. v. INS, supra.

(i review, the record does not demonstrate thal the beneficiary will be employed in a primarily executive
position within onc year of approval of the petition.

As addressed wbove, when examining the managerial or executive capacily of the beneficiary, the AAQ will
look first o the petitioner's description of the job duties. See 8 CER. § 214.2(M{3)61). The definitions of
executive and managerial capacity bave two parts. First, the petitioner must show that the bencficiary
performs the high level rosponsibilities that ave specified in the definitions. Second. the petittoncr must prove
that the beneliclary primaridy performs these specified responsibilities and does not spend 4 najority of kis or
her time on day-to-day funcliems. Chanpion World, Ine. v. INS, supra. '

While Ihe petitioning organization. as a new U.S. ollice, has one year within the spproval of the pelition o
suppart a primarily executive position, the record does nol demaonstrate that following the first year, the
boneficiury will be performing primarily cxceutive job duties. The petitioner. stating that the benclickury
would prepare ihe company's [Inancial records, perform the bookkeeping. and contact vendors and customery,
has provided the same job responsibilities lor the beneficiary in the United States as those duties performed
abroad. Lwven if Lhe petitioner wers to hire the two anticipated salespersons within the yeur after approval ol
the petition, the beneficiary would still only be spending a small percentage of time directing the imanagenent
ol the organization, and evaluating the company’s finances and goais. The beneficiary will clearly be
performing primarily nen-executive dutics in the LLS. organization. An employce who primarily porforms
the tasks necessary to produce a product or to provide services is not considerad o he emploved in a
managerial or xccutive capacity, Matter of Chureh Seientofogy International | supra.

Agawn, on uppoal, counsel fails w distinguish the beneficiary’s job respunsibifiies as either managerial or
eregcutive. A beneficlary may npol claim to be employed as a hybrid “executive/manager’” and vely on partial
sections of the two stalutory definitions. A petitioner must establish thar a beneficiary meets each of the four
criteria sel forth i the stawatory delfimition for executive and the statutory definition for manuger il it s
representing the beneficiary ix bolh 4n executive and A manager. Moreover, the assartions of counsel do nol
constitue evidence, Matier of Obaighena, supre, Marter of Reonirez-Sanchez, supri.
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Addivionally. ecumsel’s assertions on appeal that the director’s decision 12 contrary (o9 FAM 41,54 N.8.2, and
Nozional Hand Tool Corporation v. Pasquarell, and Mars Jewelers, Inc. v. INS are not persuasive.  First,
counsel has fumished no cvidencs to establish that the facts of the instant petition are in wny way analogous (o
those 1o the two above—cited matters. Sccondly, counsel Tails 1o indieate low the director's decigion “violatas
& FAM 41.534 N.B2Y  Gaing om recond without supporting documentary evidence 1is not sufficient for
purpuscs of meeting the burden of proof in these proceedings. See Matter of Treasire Craft of C.‘m‘,gl'?mua 14
I&N Dec, 190 (Reg. Comm. 1972,

Furtherrore, coansel fails w consider the guidelines in the Foreign Affairs Manual pertaining to determinin Z
gxecutive capacity. Specifically, 9 FAM 41.54 N.8.2 states that neither the tifle of a position nor ownership
ot a small or medium-sized business are, by themselves, indicators of cxceutive capacity. The sole employes
of a commpany may qualify 4s an excoutive “provided his or her primary function is to plan, organize, direct
aind eontrol yn oreumization’s major [inctions through other people.” 9 FAM 41 .54 N.8.2. The record does
nrdd. establish that the foreign or U.S. entities employ a workforee sufficient to pertorm the non-qualifying
duties of the organization, while the benelctury pomanly plans, orcanizes, dircers and controls the
organizalion or its major (unctions.

For the faregoing reazons, the petition cannol be granted.

Buyond Lhe decision of the divector, a related Issue is whether the beneficiary is eligible for a change of slitus
to an mtracompany transferes. The regulation at 8 C.ER. § 248 1(b) states, In pertinenl parl:

[A] change of status way nol be approved lor an alien who failed to maintain the proviously
aceorded status or whose statos expires before the application or petition was filed, except thal
failure to file before the period of previously avthorized status expired may be excusced in the
discretion of the. Service, and without scpaate application, where it is demonstrated al the
time of filing that:

4. The faiiure b Bile o tinely application was due to extraordinary cimeumstances beyond
the control of the applicant or petitiongr. and the Service lmds commensurate with the
CIrelmelan ces:

b The alien has not otherwise viglaled his or her nonimomigrant status;

t.  The alicn reoeins & bona fide nonimmigrant; and

i, The ali=n is not tha sebject of removal proceedings under & CFR pan 240,

Al the time of iling the petition. Apeil 3, 2002, the beneliciary wis in ihe United States on a noninmigrant
vigitor for pleasure. Tlis nonimmigrant sianes, however, expired on March 20, 2002, The record docs nat
demonstrate that the petilioner’s failure to file within the heneficiary’s period of authorized stalus may be
excused. In fact, counsel acknowledies the late filing on appeal. yet includes only 1 nole requesting that CIS
assign the petition 3 reecipt date of March 26, 2002, “|o]therwise |the benefeiary] will not be eligible or a
change of stalus ™! It does not appear from the record Lhal Lhe beneficiary is elipible for a chan ze of status toa
nonimmigrant ntracompany ransforee. As the appeal will be dismdssed on other grounds, this issue necd not
be further addressed.

! The petitioner’s first petition for a change of status, received by €IS on March 26, 2002, could not he
gevepted. as it did not contain the proper Aling lee.
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An additional issue not comsidered by the director is whether the beneticiary, identified by the petitioner as a
co-uwmer ol the foreipn corporaticn, will be emploved in the United Statcs for & temporary period.  The
regulation at 8 C.FR. § 214 2(1(3) vii) states thué il the beneliciary is an ownar or major stockholder of the
compeny, the petition must be accompanied by evidence that the boneficiary's services are to be wied [or a
temporary period and that the beneficiury will be ttanslemed to an assignment abroad upon the completion of
the temporary services il the United States. In the absence of rersuasive evidence, it cannot be concluded
that the heneficiary's scrvices are 10 be nsed emporarily of that he will be transferted to an assignment abroad
upon cotnplzliom of his services in the United States. For this additional reason, the petition may not be
approved.

In visa petition proceedings, the burden of proving cligibility lur the benefit sought remains entirely with the
petitioner.  Secuon 22] of the Act. 8 LLS.C, [36]. Tlers, that burden has oot been met.  Accordingly, lhe
director’s decision will be affirmed and the petition will be denied.

ORDER: The appeal is disnissed.



